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Message from
Kathleen L. Kraninger

Director

The Bureau of Consumer Financial Protection is pleased to publish this report containing the
results of its assessment of the 2013 mortgage servicing rule that the Bureau issued under the
Real Estate Settlement Procedures Act. A primary purpose of the rule was to help borrowers
who are struggling to make their mortgage payments with the process of applying and being

considered for foreclosure-avoidance options such as loan modifications.

Section 1022(d) of the Dodd-Frank Act requires the Bureau to conduct an assessment of each
significant rule or order adopted by the Bureau under Federal consumer financial law. This

report has been prepared to satisfy that statutory obligation.

This somewhat unique statutory requirement places a responsibility on the Bureau to take a
hard look at each significant rule it issues and evaluate whether the rule is effective in achieving
its intended objectives, and the purposes and objectives of Title X of the Dodd-Frank Act, or
whether it is having unintended consequences. I see this as a valuable opportunity to assure
that public policy is being pursued in an efficient and effective manner and to facilitate making
evidence-based decisions in the future on whether changes are needed.

The Bureau’s Office of Research took the lead in conducting this assessment. The Bureau’s
researchers began work over two years ago in identifying the questions that needed to be asked
and in exploring the available data sources to answer those questions. The researchers then
developed research plans and solicited public comment on such plans and other information.
The researchers determined that the overall effects of the Rule in affecting the incidence of
foreclosures could be studied through public and commercially-available data but that those
data did not provide information into how the various provisions of the Rule affected
interactions between consumers and servicers and outcomes for consumers. Accordingly, the

Bureau obtained, among other things, a unique dataset comprised of deidentified, loan-level
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data from a number of servicers to fill this gap. The Bureau’s researchers supplemented those
data with structured interviews with a number of servicers and a survey of housing counselors

and legal aid attorneys.

Through rigorous statistical analyses of the quantitative data and a careful review of the
qualitative data and public comments received in response to a Bureau Request For
Information, the Bureau has produced this comprehensive assessment report. I am confident
that this report provides numerous useful findings and insights for stakeholders, policy makers,
and the general public about developments in the mortgage servicing market and the effects of

the rule on consumers and servicers.

The issuance of this report is not the end of the line for the Bureau. I am committed to assuring
that the Bureau uses lessons drawn from the assessments to inform the Bureau’s approach to
future rulemakings. We are interested in hearing reactions from stakeholders to the report’s
methodology, findings and conclusions. The Bureau anticipates that continued interaction with
and receipt of information from stakeholders about this report will help inform the Bureau’s

future assessments as well as its future policy decisions regarding mortgage servicing.

Sincerely,

1% A

Kathleen L. Kraninger
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Executive Summary

Mortgage servicers play a vital role within the mortgage market by undertaking the day-to-day
management of mortgage loans. The Dodd-Frank Wall Street Reform and Consumer Protection
Act (Dodd-Frank Act) amended the Real Estate Settlement Procedures Act (RESPA) to place
certain new obligations on servicers and authorized the Bureau of Consumer Financial
Protection (Bureau) to issue regulations found by the Bureau “to be appropriate to carry out the
consumer protection purposes” of RESPA. The Bureau’s initial RESPA mortgage servicing rule
and certain amendments, which this report refers to collectively as the 2013 RESPA Servicing

Rule or Rule, came into effect in January 2014.*

Section 1022(d) of the Dodd-Frank Act requires the Bureau to conduct an assessment of each of
its significant rules and orders and to publish a report of each assessment within five years of
the effective date of the rule or order. The Bureau developed plans for assessments in 2015 and
began work on this assessment in 2016. Pursuant to decisions made at that time, although this
assessment addresses matters relating to the costs and benefits of the Rule, this report does not
include a benefit-cost analysis of the Rule or parts of the Rule. For section 1022(d) assessments
that the Bureau undertakes going forward, the Bureau in its discretion is reconsidering whether
to include benefit-cost analysis in its assessments and its published reports. The Bureau expects
that this report will help inform the Bureau’s future policy decisions concerning mortgage
servicing, including whether to commence a rulemaking proceeding to make the 2013 RESPA

Servicing Rule more effective in protecting consumers, less burdensome to industry, or both.

Chapter 1 describes the requirement to conduct an assessment, provides an overview of the
goals of the Rule, and discusses the methodology and data used in the report. Chapter 2
discusses the scope and requirements of the 2013 RESPA Servicing Rule, including relevant
definitions and exceptions to the Rule. As further discussed in Chapters 1 and 2, many
provisions of the Rule are intended to facilitate review of borrowers for foreclosure avoidance
options (i.e., “loss mitigation” options) by requiring servicers to make certain disclosures and by
requiring certain procedural steps and timelines when borrowers are applying for and being

evaluated for loss mitigation options.

1 For a more specific description of the 2013 RESPA Servicing Rule, see Chapter 1.
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Chapter 3 provides an overview of certain trends in the mortgage servicing market that are
relevant to understanding the effectiveness of the Rule. Starting after 2010 borrowers who
became delinquent were increasingly likely to recover from their delinquency and to avoid
foreclosure. This trend began before the Rule took effect in 2014 and has continued. In
assessing the Rule, the Bureau attempts to distinguish between the effects of the Rule and the

effects of pre-existing trends.

Chapters 4 and 5 analyze the effects of the Rule as a whole on borrowers and servicers, and the
remaining chapters focus on particular provisions of the Rule. Chapter 4 looks at changes in the
rates of foreclosures and of borrower recovery from delinquency before and after the Rule’s

effective date. Key findings include:

» After controlling for trends in certain observable factors, loans that became delinquent
were less likely to proceed to a foreclosure sale during the months after the Rule’s
effective date compared to months prior to the effective date. The Bureau estimates that
if the Rule had not gone into effect in 2014, at least 26,000 additional borrowers who
became delinquent that year would have experienced foreclosure within three years of
becoming delinquent. However, these estimates assume that the data available to the
Bureau are representative of the market as a whole, and there may be unobservable

factors which cannot be controlled for in the analysis.

= After controlling for trends in certain observable factors, loans that became delinquent
were more likely to recover from delinquency (that is, to return to current status,
including through a modification of the loan terms) following the Rule’s effective date.
The Bureau estimates that if the Rule had not gone into effect in 2014, at least 127,000
fewer borrowers who became delinquent that year would have recovered from
delinquency within three years of becoming delinquent. The Report notes that this
estimate is also subject to the same caveats stated above.

Chapter 5 analyzes overall effects of the Rule on servicing costs. Key findings include:

» Data on servicing costs, from a trade association survey focused on large mortgage
servicers, suggest that the cost of servicing mortgage loans increased substantially
between 2008 and 2013. The estimated average annual cost of servicing performing
loans increased from about $60 per loan in 2008 to about $160 per loan in 2013 and
remained between $160 and $180 from 2014 to 2017. The estimated average annual cost
of servicing loans in default increased from about $480 per loan in 2008 to about $2,410
per loan in 2013 and remained between $2,000 and $2,400 from 2014 to 2017. The
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9

main increase in costs of servicing occurred before the Rule’s January 2014 effective date
and so is not attributable to the Rule. However, between 2009 and 2012 many servicers
became subject to new servicing requirements, due to legal settlements or investor
policies, that were similar to the requirements that were later incorporated into the Rule.
Some of the increase in costs before 2014 could reflect the cost of complying with these

earlier requirements.

In interviews, servicers described large one-time costs of implementing the Rule
(including technology and personnel costs), with some larger servicers estimating one-
time costs ranging widely from approximately $1.00 to $14.00 per loan. For context,
industry estimates of average annual servicing costs are approximately $250 per loan in
2014. The estimated one-time costs of implementing the Rule are based on interviews
with a small number of servicers, and the servicers emphasized that the estimates were
approximate. If this range were applied to the approximately 53 million mortgage loans
outstanding as of 2014, it would imply that the total one-time cost for industry to comply
with the Rule was in the range of $53 million to $743 million. In interviews, servicers
cited several factors that contributed to the costs of implementing the Rule. These
factors included the complexity of implementing the large number of Rule provisions
together with other mortgage rules that became effective at the same time as well as the
challenge of coordinating with vendors and clients to make changes in different but
interdependent servicing systems. As noted in the previous bullet, some servicers had
already become subject to servicing standards that were similar to many of those
mandated by the Rule, which reduced the costs to these servicers of coming into
compliance with the Rule.

Some servicers reported significant ongoing costs of complying with the Rule. Larger
servicers estimated that the Rule had increased annual costs by amounts ranging from
approximately $3.00 per loan to more than $11.00 per loan. For context, industry
estimates of average annual servicing costs are approximately $250 to $300 per loan
since 2014. The estimated costs attributable to the Rule are based on interviews with a
small number of servicers, and servicers emphasized that the estimates were
approximate. If this range were applied to the approximately 52 million mortgage loans
outstanding on average from 2014 to 2018, it would imply that the total ongoing cost for
industry to comply with the Rule is in the range of $156 million to over $572 million
annually. Small and mid-size servicers generally said that they were unable to estimate
cost impacts of the Rule but that the Rule’s requirements were consistent with their
practices prior to the Rule’s effective date. Sources of additional ongoing costs that
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servicers identified included the need for more robust control functions and higher
personnel costs to support increased communication with delinquent borrowers.

Chapters 6 through 11 examine the available evidence with respect to the effects of particular
provisions of the Rule. Many of the findings in these chapters are based on de-identified, loan-
level data on servicing operations that the Bureau obtained from seven servicers and from
interviews with these and other servicers. These data generally reflect the experiences of these
servicers and their borrowers in 2012 (pre-Rule) and 2015 (post-Rule) and are a unique source
of information about the activities that were directly affected by the Rule. The data represent a
large number of loans serviced by a range of different types of servicers. However, the data from
these seven servicers may not be representative of all mortgage loans. Appendix C, which
describes these data, notes other limitations.

Chapter 6 discusses the Rule’s early intervention provisions, which require servicers to attempt
live contact with delinquent borrowers and to provide written disclosures to delinquent

borrowers. Key findings include:

» Servicers interviewed generally said that the Rule’s early intervention requirements were
consistent with their practice prior to the Rule and did not require substantial
operational changes other than tracking and monitoring compliance with the Rule’s
requirements. The Bureau did not determine the specific cost to servicers of complying

with the early intervention requirements.

» Consistent with what servicers reported, the data show little change in the timing of
written notification to newly delinquent borrowers between the pre-Rule and post-Rule
periods. The data do suggest that, post-Rule, delinquent borrowers are somewhat more
likely than they were pre-Rule to start applying for loss mitigation earlier in delinquency.
The share of borrowers initiating a loss mitigation application within six months of
becoming 60 days delinquent increased from 39 percent in 2012 to 43 percent in 2015.

Chapter 7 discusses the Rule’s continuity of contact provision for borrowers seeking loan
modifications or other forms of loss mitigation. Chapter 77 also discusses other aspects of the
loss mitigation provisions that apply before borrowers have completed loss mitigation
applications. Chapter 8 discusses aspects of the Rule’s loss mitigation provisions that apply

when servicers are evaluating loss mitigation applications. Key findings include:

» The data suggest that it took borrowers longer to go from initiating a loss mitigation

application to completing the application in 2015 (post-Rule) than in 2012 (pre-Rule).
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This may be because the Rule required servicers to define a complete application to be a
more comprehensive package than what some servicers considered a complete
application pre-Rule. Despite the longer time to complete applications once they had
been initiated, borrowers who submitted complete applications in 2015 did so at a

similar stage of their delinquency as borrowers who completed applications in 2012.

With respect to the Rule’s loss mitigation provisions, many servicers said the most
significant and costly changes they made were to comply with the Rule’s requirements
to: (1) provide a five-day acknowledgment notice for loss mitigation applications;

(2) evaluate borrowers for all available loss mitigation options at the same time; and (3)
provide a decision letter that describes the outcome of an evaluation for all available
options. Servicers generally said the Rule’s loss mitigation process requirements other
than the three listed above were consistent with their prior practice and did not require
substantial operational changes other than tracking and monitoring compliance with the
requirements. The Bureau did not determine the specific cost to servicers of complying

with the Rule’s loss mitigation provisions.

The data suggest that the time from borrower initiation of a loss mitigation application
to short-sale offer increased in 2015 compared to 2012. In interviews, some servicers
said this was likely due to the additional time required to collect the documents
necessary to evaluate borrowers for all available loss mitigation options at the same time.
Other servicers suggested that the increase in short-sale timelines may reflect an
increase in the length of short-sale marketing periods post-Rule.

The data show that a larger share of borrowers who completed loss mitigation
applications appealed the servicer’s determination in 2015 compared to 2012. The
proportion of appeals that were successful was lower post-Rule. The net effect was that
there was no increase in the likelihood that a borrower whose application was denied

successfully appealed that denial.

Chapter 9 discusses the Rule’s provision that prohibits servicers generally from initiating a

foreclosure proceeding until a borrower is more than 120 days delinquent. Chapter 9 also

discusses the Rule’s provision that prohibits servicers from taking certain steps toward a

foreclosure sale for specified time periods once a borrower has submitted a complete loss

mitigation application. Key findings include:

Consistent with the new requirement, the data show that in 2015 (post-Rule) servicers

initiated foreclosure within the first 120 days far less often compared to 2012 (pre-Rule).
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The decrease in foreclosures initiated during that period was not offset by an increase in
foreclosures initiated within the next several months, even after controlling for other
factors. These facts suggest that the Rule’s general prohibition on initiating foreclosure
within the first 120 days of delinquency prevented rather than delayed foreclosures.
Housing counselors surveyed generally said the foreclosure restrictions were the most

important of the Rule’s requirements in terms of helping their clients.

Servicers interviewed generally said they had to make significant changes to their
foreclosure processes to ensure compliance with foreclosure restrictions and that these
restrictions were among the more costly provisions of the Rule to implement. The
Bureau did not determine the specific cost to servicers of complying with the Rule’s
foreclosure restriction provisions. Consistent with the Bureau’s finding above, the
servicers interviewed acknowledged that borrowers generally had benefited from these
foreclosure restrictions. However, servicers also suggested that these restrictions may
have disadvantaged some borrowers by causing them not to engage in the loss mitigation
process until after they had fallen further behind on their mortgage payments.

Data indicate that a larger share of borrowers who completed loss mitigation
applications in 2015 were able to avoid foreclosure than borrowers who completed loss
mitigation applications in 2012. Post-Rule, loans had been delinquent for longer when
servicers initiated foreclosure, compared to the pre-Rule period. Data suggest that the
foreclosure restrictions have not increased the time it takes for servicers to go from

initiating foreclosure to a sale.

Chapter 10 discusses the Rule’s error resolution requirement. Key findings include:

12

In interviews, some servicers said that the Rule’s error resolution provisions required
them to make significant changes to how they track and respond to error assertions,
whereas others said that for them the provisions required few changes. Servicers also
said the Rule had little effect on whether borrowers submitted written error assertions.
The Bureau did not determine the specific cost to servicers of complying with the Rule’s

error resolution provisions.

Data suggest that the rate of written error assertions per account fell by about one-half
after the Rule’s effective date compared to the prior three years. The decrease largely
reflects a decline in error assertions related to loss mitigation. There was, however,
considerable variation among servicers, with some servicers showing a substantial

increase in written error assertions and others experiencing a substantial decrease.
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There is evidence that borrowers submitted fewer follow-up or repeat error assertions
post-Rule, consistent with servicers becoming more responsive. On the other hand,
there is no evidence that error assertions under the Rule generally changed the

likelihood that borrowers’ loss mitigation applications were approved.

Chapter 11 discusses the Rule’s force-placed insurance requirements, which include a

prohibition on charging borrowers for force-placed insurance unless the servicer has provided

certain disclosures and complied with other requirements. Key findings include:

13

Servicers interviewed said that the Rule’s requirements with respect to force-placed
insurance were generally consistent with the force-placed insurance policies and
procedures that they had in place before the Rule, so that the Rule’s effects on borrowers
and servicers were small. The Bureau did not determine the specific cost to servicers of
complying with the Rule’s force-placed insurance requirements.

The data show a moderate decrease post-Rule in the share of borrowers receiving force-
placed insurance, a trend that is consistent with the Rule’s force-placed insurance
requirements being effective but is also consistent with other potential explanations,
such as changes in the insurance market that made it easier or less expensive for

borrowers receiving a notice to obtain insurance.

BUREAU OF CONSUMER FINANCIAL PROTECTION



1. Introduction

The mortgage market is the largest market for consumer financial products and services in the
United States, with approximately $10.7 trillion in consumer mortgage loans outstanding.2 As
described more fully later in this report, mortgage servicers play a vital role within the broader

market by undertaking the day-to-day management of mortgage loans.

The number of borrowers who became delinquent on their mortgage loans increased sharply
during the housing crisis that began in 2007. When borrowers become delinquent, servicers are
typically responsible for attempting to collect overdue payments and, if borrowers are unable to
repay, for resolving the delinquency either through a foreclosure sale or through an alternative
to foreclosure. Foreclosure is costly, and when a borrower is unable to make required payments
it may be in the interest of both the borrower and the loan’s owner if the servicer works with the
borrower to modify the loan agreement or find another alternative to foreclosure.

When the housing crisis began, servicers were faced with historically high numbers of
delinquent mortgages, loan modification requests, and in-process foreclosures in their
portfolios.3 The Bureau of Consumer Financial Protection (Bureau) said in 2013 that many of
these servicers lacked the infrastructure, trained staff, controls, and procedures needed to
manage effectively the flood of delinquent mortgages they were obligated to handle.4
Inadequate staffing and procedures led to a range of reported problems with servicing of
delinquent loans, including some servicers misleading borrowers, failing to communicate with
borrowers, losing or mishandling borrower-provided documents supporting loan modification

requests, and generally providing inadequate service to delinquent borrowers.5 These reports

2 Board of Govs. of the Fed. Reserve Sys., Mortgage Debt Outstanding — (Table 1.54),

Sept. 21, 2018).

3 See discussion in Chapter 3.

4 Mortgage Servicing Rules Under the Real Estate Settlement Procedures Act (Regulation X), 78 Fed. Reg. 10696,
10700 (Feb. 14, 2013).

5 See U.S. Gov’'t Accountability Off., GAO—10—634, Troubled Asset Relief Program: Further Actions Needed to Fully
and Equitably Implement Foreclosure Mitigation Actions, at 14—16 (2010), available at
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led to efforts to introduce new standards for servicing delinquent mortgage loans, including new
guidelines issued by major investors and federal government programs and settlement
agreements with federal and state governmental authorities.®

The Dodd-Frank Wall Street Reform and Consumer Protection Act (Dodd-Frank Act) was
signed into law on July 21, 2010.7 In the Dodd-Frank Act, Congress significantly amended the
statutory requirements governing mortgage practices, addressing lending terms or practices that

Congress concluded had contributed to or exacerbated the housing crisis.

In January 2013, the Bureau issued the “Mortgage Servicing Rules Under the Real Estate
Settlement Procedures Act (Regulation X)” (2013 RESPA Servicing Final Rule).®8 The 2013
RESPA Servicing Final Rule implemented certain new provisions of RESPA that were included
in the Dodd-Frank Act, section 19(a) of RESPA, which allows the Bureau to “prescribe such rules
and regulations...as may be necessary to achieve [RESPA’s] purposes,” and section 1022 of the
Dodd-Frank Act, which authorizes the Bureau to adopt regulations “appropriate to carry out the
consumer protection purposes” of RESPA. The Bureau amended the 2013 RESPA Servicing
Final Rule several times before it took effect on January 10, 2014.9 This report refers to the
2013 RESPA Servicing Final Rule as so amended as the “2013 RESPA Servicing Rule” or the
“Rule.”

The Dodd-Frank Act’s amendments to RESPA imposed new mortgage servicing requirements
and prohibitions on servicers of federally related mortgage loans with respect to force-placed
insurance, borrower assertions of error, and borrower requests for information. The Rule

implemented these requirements. The Rule also included new requirements regarding servicing

Foreclosure Before the S. Comm. on Banking, Housing, and Urban Affairs, 111th Cong. 54 (2010) (statement of
Thomas J. Miller, Att’y Gen. State of Iowa).

6 Chapter 2 discusses these other sources of mortgage servicing standards.

7 Dodd-Frank Wall Street Reform and Consumer Protection Act, Pub. L. No. 111—203, 124 Stat. 1376 (2010).

8 78 Fed. Reg. 10696 (Feb. 14, 2013). In January 2013, the Bureau also issued separate “Mortgage Servicing Rules
Under the Truth in Lending Act (Regulation Z)” (2013 TILA Servicing Final Rule). See 78 Fed. Reg. 10902 (Feb. 14,
2013). As discussed below, the Bureau has determined that the 2013 TILA Servicing Final Rule is not a significant
rule (either individually or collectively with any amendments to the 2013 TILA Servicing Final Rule that took effect on
January 10, 2014) for purposes of Dodd-Frank Act section 1022(d). Therefore, the Bureau is not assessing the 2013
TILA Servicing Final Rule or its related subsequent amendments.

9 Amendments to the 2013 Mortgage Rules under the Real Estate Settlement Procedures Act (Regulation X) and the
Truth in Lending Act (Regulation Z), 78 Fed. Reg. 44686 (July 24, 2013); Amendments to the 2013 Mortgage Rules
under the Equal Credit Opportunity Act (Regulation B), Real Estate Settlement Procedures Act (Regulation X), and
the Truth in Lending Act (Regulation Z), 78 Fed. Reg. 60382 (Oct. 1, 2013); Amendments to the 2013 Mortgage Rules
under the Real Estate Settlement Procedures Act (Regulation X) and the Truth in Lending Act (Regulation Z), 78 Fed.
Reg. 62993 (Oct. 23, 2013).
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policies and procedures, early intervention with delinquent borrowers, continuity of contact
with delinquent borrowers, and loss mitigation procedures which the Bureau found appropriate
or necessary to carry out the consumer protection purposes of RESPA.

Section 1022(d) of the Dodd-Frank Act requires the Bureau to conduct an assessment of each
significant rule or order adopted by the Bureau under Federal consumer financial law.? As
discussed further below, the Bureau has determined that, for purposes of section 1022(d), the
2013 RESPA Servicing Rule is a significant rule.”* Section 1022(d) also requires that the Bureau
publish a report of the assessment within five years of the effective date of the significant rule or
order. This document is the report of the Bureau’s assessment of the 2013 RESPA Servicing
Rule in accordance with section 1022(d). However, the Bureau also views this assessment and
its report as a broader opportunity to advance the public’s knowledge of this market and the
effects of the 2013 RESPA Servicing Rule.

In May 2017, the Bureau published a Request for Information (or RFI) requesting public
comment on its plans for assessing the Rule as well as certain recommendations and
information that may be useful in conducting the planned assessment.> The Bureau received
approximately 40 comments in response to the RFI. The Bureau considered data and other
relevant information provided by commenters, as well as comments on the assessment plan, as

it conducted the assessment and prepared this report.:s

This report does not generally consider the potential effectiveness of alternative requirements
on mortgage loan servicing that might have been or might be adopted, nor does it include
proposals by the Bureau to modify any rules. The Bureau expects that the assessment findings
made in this report and the public comments received in response to the RFI will help inform
the Bureau’s future policy decisions concerning mortgage servicing, including whether to
commence a rulemaking proceeding to make the 2013 RESPA Servicing Rule more effective in
protecting consumers, less burdensome to industry, or both. In future policy development, the
Bureau expects to consider other public comments, including comments received in 2018 in
response to a series of requests for information about Bureau activities.’4 Those comments are

not summarized in this report.

1012 U.S.C. § 5512(d).

1 See Request for Information Regarding 2013 Real Estate Settlement Procedures Act Servicing Rule Assessment, 82
Fed. Reg. 21952, 21954 (May 11, 2017).

2 ]d.

13 Summaries of the comments received in response to the RFI are included as Appendix B to this report.

14 See Request for Information Regarding the Bureau’s Adopted Regulations and New Rulemaking Authorities, 83
Fed. Reg. 12286 (Mar. 21, 2018).
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Finally, the Bureau’s assessments pursuant to section 1022(d) of the Dodd-Frank Act are not
part of any formal or informal rulemaking proceedings under the Administrative Procedure Act.
This report does not represent legal interpretation, guidance, or advice of the Bureau and does
not itself establish any binding obligations. Only the rules and their official interpretations

(commentary) establish the definitive requirements.

1.1 Purpose and scope

1.1.1 Statutory requirement for assessments

Section 1022(d) of the Dodd-Frank Act requires the Bureau to conduct an assessment of each
significant rule or order adopted by the Bureau under Federal consumer financial law.*5s The
assessment must address, among other relevant factors, the rule’s effectiveness in meeting the
purposes and objectives of title X of the Dodd-Frank Act and the specific goals stated by the
Bureau.'® The assessment must reflect available evidence and any data that the Bureau
reasonably may collect. Before publishing a report of its assessment, the Bureau must invite
public comment on recommendations for modifying, expanding, or eliminating the significant

rule or order.”

The purposes and objectives of title X of the Dodd-Frank Act are set out in section 1021 of the
Dodd-Frank Act. Pursuant to section 1021(a) of the Dodd-Frank Act, the purpose of the Bureau
is to implement and, where applicable, enforce Federal consumer financial law consistently for
the purpose of ensuring that all consumers have access to markets for consumer financial
products and services and that markets for consumer financial products and services are fair,
transparent, and competitive.’® The objectives of the Bureau are listed in section 1021(b) of the
Dodd-Frank Act. Specifically, section 1021(b) provides that the Bureau is authorized to exercise
its authorities under Federal consumer financial law for the purposes of ensuring that, with

respect to consumer financial products and services:

1. Consumers are provided with timely and understandable information to make

responsible decisions about financial transactions;

1512 U.S.C. § 5512(d).

16 The specific goals of the Servicing Rule are discussed below in Section 1.1.2.
1712 U.S.C. § 5512(d)(3).

18 12 U.S.C. § 5511(a).
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2. Consumers are protected from unfair, deceptive, or abusive acts and practices and from

discrimination;

3. Outdated, unnecessary, or unduly burdensome regulations are regularly identified and

addressed in order to reduce unwarranted regulatory burdens;

4. Federal consumer financial law is enforced consistently, without regard to the status of a

person as a depository institution, in order to promote fair competition; and

5. Markets for consumer financial products and services operate transparently and

efficiently to facilitate access and innovation.9

1.1.2 Goals of the Rule

The 2013 RESPA Servicing Rule in part implements section 1463 of the Dodd-Frank Act, which
amended RESPA. Section 1463(a) imposed new mortgage servicing requirements and
prohibitions under RESPA on servicers of federally related mortgage loans and also provided
the Bureau authority to establish obligations on such servicers that are appropriate to carry out

the consumer protection purposes of RESPA.

The servicing provisions included in the Dodd-Frank Act imposed new requirements with
respect to force-placed insurance and established new timelines for responding to borrower
assertions of error and borrower requests for information.2° The Rule implemented these
requirements and included additional provisions that the Bureau found appropriate to carry out
the consumer protection purposes of RESPA. These additional provisions largely relate to how
servicers interact with delinquent borrowers and processes for considering borrowers for
foreclosure alternatives. Specific provisions of the Rule address servicing policies and
procedures, early intervention with delinquent borrowers, continuity of contact with delinquent

borrowers, and loss mitigation procedures, as well as certain exemptions from coverage, all of

1912 U.S.C. § 5511(b).

20 For example, the 2013 RESPA Servicing Rule’s force-placed insurance provisions implement sections 6(k)(1)(A),
6(k)(2), 6(1) and 6(m) of RESPA, which were added by section 1463 of the Dodd-Frank Act. The 2013 RESPA
Servicing Rule’s error resolution and information request provisions implement section 6(k)(1)(B) through (D) of
RESPA, which was added by section 1463 of the Dodd-Frank Act. The Dodd-Frank Act also imposed new
requirements under TILA relating to mortgage servicing, and the Bureau issued rules in TILA’s implementing
Regulation Z. As noted above and below, the Bureau determined that the 2013 TILA Servicing Final Rule is not a
significant rule and is not conducting an assessment of that rule.
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which the Bureau found to be appropriate to carry out or necessary to achieve the purposes of
RESPA and title X of the Dodd-Frank Act and prevent evasion of those laws.

The Bureau stated that the provisions of the Rule were intended to achieve the consumer
protection purposes of RESPA. The Bureau said that, considered as a whole, RESPA, as
amended by the Dodd-Frank Act, reflects at least two significant consumer protection purposes:
(1) to establish requirements that ensure that servicers have a reasonable basis for undertaking
actions that may harm borrowers; and (2) to establish servicers’ duties to borrowers with respect
to the servicing of federally related mortgage loans.2* The Bureau further stated that, specifically
with respect to mortgage servicing, the consumer protection purposes of RESPA include:

(1) responding to borrower requests and complaints in a timely manner; (2) maintaining and
providing accurate information; (3) helping borrowers avoid unwarranted or unnecessary costs

and fees; and (4) facilitating review for foreclosure avoidance options.22

The Bureau further stated that each of the provisions adopted in the 2013 RESPA Servicing Rule
was intended to achieve some or all of these purposes.23 The specific purposes of particular
provisions of the Rule are detailed below in the chapters that discuss each provision. As
discussed further below, many provisions of the Rule are aimed at facilitating review for
foreclosure avoidance options by requiring servicers to make disclosures to borrowers about
options for avoiding foreclosure, to help borrowers with the process of applying for those
options, and to follow certain timelines and procedures in evaluating loss mitigation
applications. The Bureau emphasized that its goal was not to achieve any particular target with
respect to the number or speed of foreclosures, but rather to ensure that borrowers are
protected from harm in the process of being evaluated for a loss mitigation option and in
proceeding to foreclosure.24

When the 2013 RESPA Servicing Final Rule was issued and in conjunction with later events, the
Bureau released public statements that generally reiterated or elaborated on the purposes
described above. The Bureau stated that the Rule provisions were designed to work together to

help prevent avoidable foreclosure.2s The Bureau stated that borrowers generally should be

2178 Fed. Reg. 10696, 10709 (Feb. 14, 2013).

22 [d,

23 Id.

24 2012 Real Estate Settlement Procedures Act (Regulation X) Mortgage Servicing Proposal, 77 Fed. Reg. 57200,
57266 (Sept. 17, 2012).

25 See Richard Cordray, Dir., Bureau of Consumer Fin. Prot., Prepared Remarks at the Field Hearing on Mortgage

19 BUREAU OF CONSUMER FINANCIAL PROTECTION


https://www.consumerfinance.gov/about-us/newsroom/prepared-remarks-of-richard-cordray-at-the-mortgage-servicing-field-hearing/

made aware of their loss mitigation options, not face a foreclosure start until they have had time
to explore these options, and not face a foreclosure sale before their applications have been
evaluated.2¢ In addition, the Bureau stated that borrowers should not be subject to
“runarounds” or surprised by payments, rates, or fees.2” Generally, the Bureau stated that

practices prior to the Rule had too often led to unnecessary foreclosure.28

In later remarks, the Bureau reiterated that problems in the mortgage servicing industry prior to
the Rule may have caused too many borrowers to lose their homes.29 The Bureau has also stated
that the Rule was issued to avoid the immediate and self-executing directives that Congress had
enacted with respect to RESPA in title XIV of the Dodd-Frank Act, therefore reducing the
burden on industry.3°

foreclosure”).
26 Press Release, Bureau of Consumer Fin. Prot., CFPB Rules Establish Strong Protections for Homeowners Facing

mortgage servicing rules ensure that borrowers in trouble get a fair process to avoid foreclosure ... [Borrowers] should
be told about their options and given time to apply and be considered for loan modifications and other alternatives.
Most of all, they shouldn’t be surprised by the start of a foreclosure proceeding until they have had time to explore all
available options. If they act diligently to seek alternatives, they should not face a foreclosure sale before their
applications have been evaluated.”).

27 Id. (“Mortgage borrowers should not be surprised about where their money is going, when interest rates adjust, or
when they get charged fees ... When mortgage servicers make mistakes, records get lost, payments are processed too
slowly, or servicer personnel do not have the latest information about a consumer’s account, the consumer suffers the
consequences. The CFPB’s rules will require common-sense policies and procedures for handling consumer accounts
and preventing runarounds.”).

28 Id. (“For many borrowers, dealing with mortgage servicers has meant unwelcome surprises and constantly getting
the runaround. In too many cases, it has led to unnecessary foreclosures.”).

29 See, e.g., Richard Cordray, Dir., Bureau of Consumer Fin. Prot., Prepared Remarks for the Press Call on the

(“Since we first announced these rules almost two years ago, we have made clear that we expect full compliance to
clean up the problems that had been pervasive in this industry and caused so many people to lose their homes.”); see
also Richard Cordray, Dir., Bureau of Consumer Fin. Prot., Prepared Remarks at the Mortgage Bankers Association

the crisis to consumers and the broader economy could likely have been contained early on by a more adequate
system of mortgage servicing. A more effective system might have been up to the task of working with struggling
borrowers to find appropriate ways to avoid foreclosure through loan modifications and short sales.”).

30 Richard Cordray, Dir., Bureau of Consumer Fin. Prot., Prepared Remarks at the Mortgage Bankers Association

some crucial time by avoiding the immediate and self-executing directives that Congress had enacted in title XIV of
the Dodd-Frank Act. That could have been a calamity, but it was averted. Instead, our rules helped facilitate the
implementation of the new law and reduced the burden you otherwise would have experienced.”).
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1.1.3 Determination that the 2013 RESPA Servicing Rule is
a significant rule

The Bureau has determined that the 2013 RESPA Servicing Rule is a significant rule for
purposes of section 1022(d) of the Dodd-Frank Act. As discussed in the RFI, the Bureau
determined that the 2013 RESPA Servicing Rule is a significant rule partly on the basis of the
estimated aggregate ongoing cost to industry of complying with the Rule.3* The Rule mandated
several changes in mortgage servicing, including new disclosures for force-placed insurance, an
expanded error resolution regime, and new servicing procedures and requirements for servicing
delinquent loans, including mandated timelines and procedural rights in loss mitigation. These
changes in turn required multiple changes in business operations, including adjustments in
technology, training, and compliance. The Bureau noted in the preamble to the 2013 RESPA
Servicing Final Rule that these changes would require servicers to modify systems and
procedures and that the new requirements could require servicers to increase staff time devoted
to certain activities and to hire more staff.32 Taking all of these factors into consideration, the
Bureau formally determined in March 2017 that the 2013 RESPA Servicing Rule was
“significant” for purposes of section 1022(d).33

31 In the Paperwork Reduction Act (PRA) Analysis published with the 2013 RESPA Servicing Final Rule, the Bureau
estimated an additional 1,100,000 ongoing burden hours (as well as an additional 29,000 one-time burden hours)
from the 2013 RESPA Servicing Final Rule. 78 Fed. Reg. 10696, 10873 (Feb. 14, 2013). In the Supporting Statement
submitted to OMB, the Bureau valued the ongoing burden hours at $19.00 per hour. Thus, there was approximately
$20.9 million in additional ongoing PRA burden from the 2013 RESPA Servicing Final Rule. Id. In addition, the
Bureau estimated that the 2013 RESPA Servicing Final Rule would increase the cost of servicing distressed loans
subject to the new requirements in ways not included in the PRA burden, and estimated that these additional costs
would total at least $90 million. See U.S. Gov’t Accountability Off., GAO—14-67, Dodd-Frank Regulations: Agencies
Conducted Regulatory Analyses and Coordinated but Could Benefit from Additional Guidance on Major Rules, at
3278 Fed. Reg. 10696, 10847—60 (Feb. 14, 2013).

33 The assessment does not consider the amendments to the 2013 RESPA Servicing Rule that took place after the
Rule’s effective date. Most notably, in August 2016, the Bureau issued a final rule that clarified, revised, and amended
several provisions in the 2013 Mortgage Servicing Rules. Amendments to the 2013 Mortgage Rules Under the Real
Estate Settlement Procedures Act (Regulation X) and the Truth in Lending Act (Regulation Z), 81 Fed. Reg. 72160
(Oct. 19, 2016). These amendments include requirements regarding force-placed insurance notices, policies and
procedures, early intervention, loss mitigation, and certain servicing requirements when a person is a potential or
confirmed successor in interest, is a debtor in bankruptcy, or has sent a cease communication request under the Fair
Debt Collection Practices Act. The Bureau also issued other clarifications and corrections to the Rule. See, e.g.,
Amendments to the 2013 Mortgage Rules Under RESPA (Regulation X) and TILA (Regulation Z), 82 Fed. Reg. 30947
(July 5, 2017); Mortgage Servicing Rules Under RESPA (Regulation X), 82 Fed. Reg. 47953 (Oct. 16, 2017). The
Bureau also issued notices providing guidance on the Rule and soliciting comment on the Rule. See, e.g.,
Applicability of Regulation Z’s Ability-to-Repay Rule to Certain Situations Involving Successors-in-interest, 79 Fed.
Reg. 41631 (July 17, 2014); Safe Harbors from Liability Under the Fair Debt Collections Practices Act for Certain
Actions in Compliance with Mortgage Servicing Rules Under the Real Estate Settlement Procedures Act (Regulation
X) and the Truth in Lending Act (Regulation Z), 81 Fed. Reg. 71977 (Oct. 19, 2016); Policy Guidance on Supervisory
and Enforcement Priorities Regarding Early Compliance With the 2016 Amendments to the 2013 Mortgage Servicing
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In January 2013, the Bureau also issued separate “Mortgage Servicing Rules Under the Truth in
Lending Act (Regulation Z)” (2013 TILA Servicing Final Rule).34 The 2013 TILA Servicing Final
Rule became effective at the same time as the 2013 RESPA Servicing Rule. The Bureau has
determined that the 2013 TILA Servicing Final Rule is not a significant rule (either individually
or collectively with any amendments to the 2013 TILA Servicing Final Rule that took effect on
January 10, 2014) for purposes of Dodd-Frank Act section 1022(d). That rule implemented the
periodic statement requirement created by Dodd-Frank Act section 1420 and exempted small
servicers from it. The 2013 TILA Servicing Final Rule also required a new initial adjustable-rate
mortgage notice and revised certain existing disclosures and other servicing provisions under
TILA. The estimated ongoing cost to servicers of complying with the 2013 TILA Servicing Final
Rule is small, as set forth in the Bureau’s analysis of benefits and costs that accompanied the
Rule.35 In particular, the 2013 TILA Servicing Final Rule generally modified important
disclosures which consumers were already receiving.3¢ The 2013 TILA Servicing Final Rule’s
new disclosure requirements were intended to help certain groups of consumers make better-
informed decisions and were not expected to affect competition, innovation, or pricing in the
mortgage market. These factors led the Bureau to conclude that the 2013 TILA Servicing Final

Rule is not “significant” for purposes of section 1022(d).3”

1.2 Methodology and plan for assessing
effectiveness

In general, the Bureau methodology for the assessment consisted of three steps:

Rules Under RESPA (Regulation X) and TILA (Regulation Z), 82 Fed. Reg. 29713 (June 30, 2017); Request for
Information Regarding the Bureau’s Adopted Regulations and New Rulemaking Authorities, 83 Fed. Reg. 12286
(Mar. 21, 2018).

3478 Fed. Reg. 10902 (Feb. 14, 2013).

35 In the PRA Analysis published with the 2013 TILA Servicing Final Rule, the Bureau estimated an additional 56,000
in ongoing burden hours (as well as an additional 5,000 in one-time burden hours) from the 2013 TILA Servicing
Final Rule as well as ongoing vendor costs of $5.7 million. Id. at 11004. In the Supporting Statement submitted to
OMB, the Bureau valued the ongoing burden hours at $19.00 per hour. Thus, there was approximately $6.7 million
in additional ongoing PRA burden from the 2013 TILA Servicing Final Rule. The Bureau’s section 1022(b)(2) analysis
considered that covered persons might receive less revenue through fees and charges as consumers responded to
superior disclosures, but did not identify these costs as substantial. Id. at 10989.

36 Consumers were already receiving the ARM adjustment notice, and the Bureau estimated that the new periodic
statement, where required, would for the most part replace billing statements that consumers were already receiving.
Regarding the new initial interest rate adjustment disclosure, the Bureau estimated that annual production and
distribution costs would be $140,000 (50 cents per disclosure). Id. at 10988.

37 As noted in Appendix B, some public comments in response to the RFI said that the assessment should also
encompass the 2013 TILA Servicing Rule, stating that implementation of that rule was costly and that servicers
treated the 2013 TILA Servicing Rule and the 2013 RESPA Servicing Rule as a combined set of new regulations. For
the reasons discussed in this report, the Bureau did not find the comments persuasive.
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» First, the Bureau considered the potential relevant effects of the Rule at a high level.
These effects are the intended and unintended consequences of the Rule that would
potentially be useful in evaluating whether the Rule, or a specific Rule requirement,
furthers the goals of the Rule that were stated at the time of the rulemaking and, as
relevant, the purposes and objectives of the Bureau or other relevant factors. The Bureau

also considered the broader market context that could influence the effect of the Rule.

» Second, the Bureau developed measures of the potential relevant effects and market
conditions. The Bureau then collected available evidence and data that would allow the

Bureau to compute these measures.

* Third, the Bureau analyzed these measures and considered whether the Rule or specific
Rule requirement furthered the goals of the Rule that were stated at the time of the
rulemaking and, as relevant, the purposes and objectives of the Bureau or other relevant
factors. In doing so, where possible, the Bureau compared the observed measures to
what those measures would be under a counterfactual or “baseline.”

Specifying a baseline against which to evaluate a rule’s effects is necessary for both forecasting
the future effects of proposed regulations and evaluating the historical effects of adopted
regulations.3® When a regulation has already taken effect, however, it is often not possible to
find firms or a part of the market that is neither subject to the rule nor indirectly affected by the
rule—but is nevertheless subject to the same other determinants of prices, quantities, and other
market outcomes—such that data about those firms or that part of the market provide a baseline
for evaluating the effects of the rule. In general, retrospective analysis requires making a formal
or informal forecast of the market absent a rule, or absent a specific provision of a rule, to serve
as the baseline. Data limitations often make this difficult to do in practice.

For purposes of this assessment, the Bureau has generally used as a baseline the market absent
the Rule as a whole or the specific provision being evaluated. When it is not possible to reliably

estimate what a measure would have been under the baseline, the Bureau compares the relevant

38 See, e.g., Joseph E. Aldy, Learning from Experience: An Assessment of the Retrospective Reviews of Agency Rules
and the Evidence for Improving the Design and Implementation of Regulatory Policy, (Harv. Kennedy Sch.,
consideration of the Admin. Conf. of the United States) (“In evaluating the efficacy, benefits, and costs of any
individual regulation, an analyst must make a determination about the counterfactual, i.e., what would have
happened in the absence of the regulation. In ex ante analysis, this requires constructing an alternative future
scenario, or baseline, from which to assess the impacts of the proposed regulation. In ex post analysis, this requires
constructing an alternative historic scenario for comparison with the implemented regulation. The choice of
counterfactual can be quite challenging and subject to criticism.”). Id. at 62—63. See also the extensive list of
references contained therein.

23 BUREAU OF CONSUMER FINANCIAL PROTECTION


https://www.acus.gov/report/retrospective-review-report

measure to its level before the Rule’s effective date, thus capturing changes since the Rule took
effect. Such changes are an imperfect measure of the effects of the Rule to the extent market
changes that would have taken place even absent the Rule affect relevant measures.

In assessing the 2013 RESPA Servicing Rule, the Bureau collected information on a variety of
measures that are relevant to the purposes and objectives of title X of the Dodd-Frank Act and
goals of the Rule as described above. This report first describes overall trends in the market and
in observable activities of servicers and borrowers that are associated with the Rule
requirements. After providing this broader context of the market and the Rule, the report

analyzes the effects of the Rule and its specific requirements.

Comments on the proposed plan received in response to the RFI informed the Bureau’s plan for
the assessment. These included comments on the assessment’s focus, methodology, and sources
of information. These comments are summarized in Appendix B. The Bureau revised its plan
based on public comments and other information it received, although it was not possible to
conduct all analyses proposed by commenters due to data and resource limitations.

The measures the Bureau analyzed include a number of servicing-related activities and

outcomes, including:39

» Servicer activities undertaken to comply with the 2013 RESPA Servicing Rule, such as
responding to loss mitigation applications and to borrower notices of error, including the

timing of these actions;

» Borrower activities, including: (a) use of the rights provided by the 2013 RESPA
Servicing Rule, such as assertion of errors and use of appeals; and (b) borrower actions
that may be prompted or enabled by the 2013 RESPA Servicing Rule, such as submission
of loss mitigation applications or borrower verification of hazard insurance in response

to a force-placed insurance notice sent by the servicer; and

* Borrower outcomes that the 2013 RESPA Servicing Rule sought to affect, including, for
example, fees and charges assessed and paid, incidence and severity of delinquency, how
delinquency is resolved, and time to resolution of delinquency.

39 In response to the RFI, the Bureau received suggestions from some commenters of metrics to analyze as part of the
assessment. The metrics analyzed by the Bureau are generally consistent with metrics suggested, subject to data
availability.
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In addition to borrower outcomes that the Rule sought to affect, which are largely related to
borrower delinquency, the assessment considers effects of the Rule on the costs of servicing.
These costs affect servicers and may alter the cost and availability of mortgage credit for

borrowers.

The Bureau’s approach to analyzing these measures varies considerably depending on the
specific question or Rule provision being addressed and the relevant data available. Much of the
analysis in this report relies on comparing measures before and after the Rule took effect and
focuses in particular on comparing measures as of 2012 and 2015. These periods were chosen to
cover times shortly before and after the January 2014 effective date of the Rule but avoid the
year immediately before and after the effective date, during which transition effects would
confound the analysis.

As further discussed in Chapter 3, many aspects of the mortgage servicing market were changing
rapidly in the years immediately before and after the Rule’s effective date. The analysis in this
report attempts, where possible, to isolate changes that resulted from the Rule by controlling for
changes in observable factors. However, the analysis does not permit the Bureau to say
definitively whether changes were caused by the Rule or by other factors in the market. As a
result: (1) the Bureau is cautious about attributing observed changes to the Rule; (2) the report
attempts to identify possible alternative explanations for changes between the pre-Rule and
post-Rule period; and (3) the report attempts to present evidence in such a way that readers can

gauge the strength of the evidence of particular effects.

1.3 Sources of data and information

This section briefly describes the major sources of information and data that the Bureau utilized

and their limitations. Appendix C provides additional detail on some of these sources.

In conducting the assessment, the Bureau reviewed available public sources of data, including
both publicly available loan-level data and published studies and reports pertaining to mortgage
servicing. The Bureau’s researchers also reviewed information the Bureau received in the

normal course of its work and in response to the RFI. Based on its review of data from these
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sources, the Bureau concluded that the assessment required additional data and that these data
were reasonable to collect. The Bureau collected additional data as described below.4°

In determining what additional data to obtain, the Bureau considered the strength of the
evidence the source could provide about whether or not the Rule was effective as well as other
factors, including cost to the Bureau and industry burden. The Bureau focused significant
resources on collecting certain data and other information directly from seven servicers because
other data sources that the Bureau identified did not include data on many of the specific
activities affected by the Rule.4* The Bureau also considered collecting other types of data that it
ultimately decided not to pursue. For example, the Bureau considered the possibility of
conducting a large-scale consumer survey focused on the effects of the Rule, but decided that the
significant cost and administrative challenges of conducting the study outweighed the likely
benefits to the assessment of such a study.

1.3.1 Loan performance data from Black Knight and the
GSEs

For some analyses, the Bureau used two sources of monthly, loan-level performance data. The
first is the commercially available “McDash” data set from Black Knight (McDash Data), which
as of February 2018 includes loan-level information on over 175 million mortgages and home
equity loans.42 Loans in the McDash Data represented approximately 60 percent of loans in the
market at the end of 2017. The second is publicly available data from the Federal National
Mortgage Association (Fannie Mae) and the Federal Home Loan Mortgage Corporation (Freddie
Mac), together known as the government-sponsored enterprises (GSEs). These data, referred to
in this report as the “GSE Data,” include information on fixed-rate, fully-amortizing mortgage
loans that were acquired by the GSEs from 2000 to 2017, totaling approximately 48 million
loans serviced during the period. Both of these sources provide data on loan characteristics and

loan performance, including repayment status, foreclosure, and some information about loan

40 In addition to the sources identified below, the Bureau considered information and data it had collected from
servicers pursuant to its supervisory and enforcement functions. The Bureau did not rely on this data for analysis
because it concluded that data collected for such purposes was generally not informative or less informative of the
Rule’s effectiveness than other sources. This is in part because such data generally are not available from both the
pre-Rule and post-Rule periods with respect to any given servicer and in part because the data collected for purposes
of assessing compliance are often not informative of the Rule’s effects on borrower outcomes, servicer costs, or other
measures of interest for the assessment.

41 See Appendix C.

42 Press Release, Black Knight Fin. Tech. Sols., Black Knight McDash Loan-Level Mortgage Performance Dataset
Now Includes Mortgage Market in Puerto Rico (Feb. 21, 2018), available at
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modifications and other loss mitigation options. The McDash Data include more detailed
information about loan modifications and other loss mitigation options obtained by borrowers,
but this additional information is available for only approximately 60 percent of the loans

covered and only starting in 2008.

An advantage of these sources is that they include information on a large number of loans from
a broad set of servicers. However, they do not provide any data on some of the key activities that
are governed by the Rule, such as initiating applications for loss mitigation, appealing loss
mitigation decisions, or forced placement of insurance. The McDash Data and the GSE Data are

discussed in more detail in Appendix C.

1.3.2 American Survey of Mortgage Borrowers

The American Survey of Mortgage Borrowers (ASMB) is part of the National Mortgage Database
(NMDB®) program, which is jointly funded by the Federal Housing Finance Agency (FHFA) and
the Bureau. The ASMB was first conducted in 2016, and subsequent waves of the survey took
place in 2017 and 2018. The NMDB is a de-identified loan-level database of closed-end first-lien
residential mortgages. It: (1) is representative of the market as a whole; (2) contains detailed,
loan-level information on the terms and performance of mortgages, as well as certain
characteristics of the associated borrowers and properties; (3) is continually updated; (4) has an
historical component dating back before the financial crisis of 2008; and (5) provides the set of
borrowers from which ASMB respondents are chosen. The information on borrowers and loans
available is de-identified and does not include any directly identifying information such as

borrower name, address, or Social Security number.

ASMB is designed to provide information, particularly related to delinquent mortgage
borrowers, that is not available in the NMDB. Participation in the survey is voluntary, and its
target universe is current and delinquent borrowers of closed-end first-lien residential
mortgages from one year before the survey. To achieve this objective, ASMB draws its sample

from mortgages that are part of NMDB. The ASMB is discussed in more detail in Appendix C.

1.3.3 Loan-level data on servicing operations from seven
servicers

The Bureau collected de-identified loan-level data from seven mortgage servicers using its
authority under section 1022(c)(4) of the Dodd-Frank Act (the Servicing Operations Data). The

servicers were selected from among the largest 100 servicers and represent a range of servicer
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“types,” including larger and smaller servicers within this range, depositories and non-
depository institutions, and subservicers. The data request covered loans serviced at each entity
as of January 2012 and January 2015. In total, the Servicing Operations Data cover more than
three million loans, of which about a quarter became more than 30 days delinquent or had some
loss mitigation activity during 2012 or 2015. The data include information about each loan’s
characteristics and repayment history as well as information about certain specific servicer and

borrower activities, such as sending disclosures or completing loss mitigation applications.

The Servicing Operations Data are a unique source of information about the activities that were
directly affected by the Rule. On the other hand, because they are drawn from the records of
only seven servicers, the Servicing Operations Data may not be representative of data from all
servicers. In addition, some of these seven servicers did not track consistently over time some of
the data fields that the Bureau requested, which limits some of the analysis that can be done
with the Servicing Operations Data. The Servicing Operations Data are discussed in more detail
in Appendix C.

1.3.4 Survey of housing counselors and legal aid attorneys

The Bureau conducted an online voluntary survey of housing counselors and legal aid attorneys
who help borrowers facing foreclosure (the Counselor Survey). The survey sought to understand
counselors’ and attorneys’ perspectives on how the Rule affected borrowers they work with.
Survey questions focused on whether, in the counselors’ experience, particular provisions of the
Rule are effective and reasons that those provisions are or are not effective. The Bureau sent the
survey to approximately 800 organizations (comprising the population of HUD-certified
housing counselors listed on HUD’s website with an email address) and to a list of legal aid
attorneys maintained by the Bureau. The survey received a total of 239 partial or complete
responses, 140 from housing counselors and 99 from legal aid attorneys. As with any voluntary
survey, respondents were self-selected, meaning that they may not be representative of the total
population of HUD-certified housing counselors and legal aid attorneys. The survey is discussed

in more detail in Appendix E.

1.3.5 Servicer interviews

The Bureau interviewed mortgage servicers and vendors about the effects of the Rule. These
interviews included in-depth interviews with eight servicers, including all seven of those that
provided Servicing Operations Data, and shorter interviews with 17 additional servicers and

three vendors to the servicing industry. The interview questions focused on operational changes
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that servicers made as a result of the Rule, the perceived effects of the Rule on borrowers, the
costs of complying with the Rule, and other effects of the Rule on servicers. In selecting
servicers for interviews the Bureau sought a broad cross-section of servicers in terms of size and
other characteristics. The servicers interviewed included 13 that reported servicing more than
50,000 mortgage loans (referred to in this report as “large servicers”), seven that reported
servicing between 5,000 and 50,000 mortgage loans (mid-size servicers), and five that reported
servicing 5,000 or fewer loans (small servicers). The information collected in interviews reflects
a relatively small sample of servicers and in some cases reflects the individual experience of
servicer personnel interviewed. However, it provides information on the effects of the Rule,
including the costs to servicers of complying with the Rule, which cannot be obtained from
administrative data. The interviews also provide context for understanding trends evident in

the other data sources.

1.3.6 Consumer complaints submitted to the Bureau

The Bureau has handled more than 300,000 complaints from borrowers related to mortgage
issues (including both servicing and originations) since it began accepting mortgage complaints
on December 1, 2011.43 For the assessment, the Bureau analyzed mortgage servicing complaints
taken by telephone or through the Bureau’s website. Some analyses report findings from a
randomly selected sample of complaints for which the Bureau manually reviewed and coded the

complaint narratives and company responses.

In reviewing these data, the Bureau recognizes that it does not verify all the facts alleged in these
complaints, but takes steps to confirm a commerecial relationship between the borrower and the
company. Additionally, only a small fraction of all borrowers submit complaints to the Bureau,
and those who do are not necessarily representative of the larger borrower population as a
whole. Further, the level of detail provided in complaint narratives and responses varies among
both borrowers and servicers. That said, complaints are a rich source of information on the
borrower’s description of servicing practices. The complaint data used for this report are

discussed in more detail in Appendix C.

43 Bureau of Consumer Fin. Prot., Consumer Response Annual Report: January 1 — December 31, 2017, at 8 (Mar.
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1.3.7 MBA cost data

The Bureau obtained data on servicers’ costs provided by the Mortgage Bankers Association
(MBA). This includes data from 2009 through 2017 from the Annual Mortgage Bankers
Performance Report (MBA Annual Performance Report Data) and summary information from
the MBA'’s Servicing Operations Study and Forum (MBA Forum Data).4 The MBA Annual
Performance Report Data are derived from data that independent mortgage companies and
subsidiaries of banks, thrifts, and non-depository institutions provide to Fannie Mae, Freddie
Mac, and the Government National Mortgage Association (Ginnie Mae) if they service loans
owned or guaranteed by those entities. Although the sample of reporting companies changes
over time, on average it includes approximately 140 servicers servicing approximately 9.5
million loans. The MBA Forum Data come from a survey of over 30 larger servicers that
participate in MBA’s Servicing Operations Study and Forum for Prime and Specialty Servicers.
The MBA Forum Data are based on a smaller number of servicers but that number includes a
large share of the largest servicers and represents both depository and non-depository servicers.
These sources are discussed further in section 5.1.1.

1.3.8 Evidence from comments received in response to the
Request for Information

The Bureau also received approximately 40 public comments in response to the May 2017 RFI,
many of which provided information about the effects of the 2013 RESPA Servicing Rule.
Commenters reported on their own experiences, and provided information from surveys and
other types of research, regarding the overall effects of the Rule and the effects of particular Rule
requirements that are within the scope of the assessment. This information is summarized in

Appendix B and incorporated into other parts of the report as appropriate.4s Overall:

» Approximately 12 percent of the comments came from individual mortgage servicers that
reported on their experiences with the 2013 RESPA Servicing Rule.

44 See Mortg. Bankers Ass'n, Mortgage Bankers Performance Reports — Quarterly and Annual,

45 Some commenters also directed the Bureau toward published research, which the Bureau reviewed and
incorporated into other parts of the report as appropriate.
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» Approximately 30 percent of the comments came from trade associations that represent
mortgage servicers or service providers to the servicing industry. These comments
generally reported the experiences of the members of the organizations and in some
cases reported the results of surveys of mortgage servicers.

» Approximately 20 percent of comments came from legal aid organizations, public-
interest law firms, and consumer advocacy groups, one of which reported on a survey it
conducted of housing counselors and others that work with delinquent mortgage
borrowers.

The Bureau also received a number of comments that addressed other subjects on which the

Bureau requested comment. These comments are also summarized in Appendix B.

1.4 Report overview

The next chapter provides an overview of the 2013 RESPA Servicing Rule. Chapter 3 discusses
trends in the mortgage servicing market that are relevant to understanding data on the
effectiveness of the Rule. Chapter 4 analyzes the effectiveness of the Rule as a whole, looking
specifically at changes in the rates of foreclosures and of borrowers’ recovery from delinquencies
before and after the Rule’s effective date based on the McDash and GSE Data. Chapter 5
analyzes overall effects of the Rule on servicing costs and the servicing market. Chapters 6

through 11 analyze the effectiveness of particular provisions of the Rule.
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2. The 2013 RESPA Servicing
Rule

Prior to the adoption of the Dodd-Frank Act, the mortgage servicing industry was subject to
limited Federal consumer financial protection regulation. RESPA set forth basic protections
with respect to mortgage servicing that were implemented by the U.S. Department of Housing
and Urban Development (HUD). These included required disclosures at application concerning
whether the lender intended to service the mortgage loan, disclosures upon an actual transfer of
servicing rights, and disclosures and other substantive requirements for escrow account
management.4© RESPA further required servicers to respond to “qualified written requests”—
certain written error resolution or information requests relating to the servicing of the

borrower’s mortgage loan.47

Although prior to the Dodd-Frank Act RESPA did not impose many requirements on servicers,
servicers were and still are required to navigate overlapping requirements governing their
servicing responsibilities. In addition to federal law, servicers must consider the effects of state
and even local regulation on mortgage servicing. Servicers also must comply with investor
requirements to the extent they service loans owned or guaranteed by various types of entities.
These include: (1) servicing guidelines required by Fannie Mae, Freddie Mac, and Ginnie Mae;
(2) government insured program guidelines issued by the Federal Housing Administration
(FHA), Department of Veterans Affairs (VA), and the U.S. Department of Agriculture Rural
Housing Service; (3) contractual agreements with investors (such as pooling and servicing

agreements and subservicing contracts); and (4) bank or institution policies.

As discussed more fully in the next chapter, the number of borrowers who became delinquent on

their mortgage loans and were seeking options to avoid foreclosure increased sharply during the

46 See 12 U.S.C. § 2605(a)—(e).

47 See 12 U.S.C. §§ 2605(e) and 2609. In addition, TILA set forth requirements on creditors that were implemented
by servicers, including disclosures regarding interest rate adjustments on adjustable-rate mortgage loans. Regulation
Z, which implements TILA, was amended by the Board to include certain limited requirements directly on servicers,
such as requirements to timely credit payments, provide payoff balances, and prohibit pyramiding of late fees. See 12
C.F.R. §1026.36(c).
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housing crisis that started in 2007. Such options, generally referred to as “loss mitigation”
options, can include modifying the loan by changing repayment terms to reduce monthly
payments as well as other options to cure the delinquency without foreclosure. The housing
crisis placed a spotlight on servicers’ role in working with borrowers who were seeking loss
mitigation options, because problems in the loss mitigation application process can have

profound consequences for borrowers struggling to keep their homes.43

The Dodd-Frank Act introduced new requirements for mortgage loan servicing and directed the
Bureau to engage in rulemaking to implement those requirements. The Act also authorized the
Bureau to adopt regulations “appropriate to carry out the consumer protection purposes” of
RESPA. In addition, servicers, investors, guarantors, and state and federal regulators took a
number of steps—both before and after the Dodd-Frank Act was enacted—to adjust servicer loss
mitigation and foreclosure practices to help borrowers struggling with their mortgage payments
and to address problems relating to evaluation of loss mitigation options. For example:

» The U.S. Department of Treasury and HUD sponsored the Making Home Affordable
program, which introduced several programs to encourage loss mitigation, most
prominently the Home Affordable Modification Program (HAMP). HAMP provided
servicers with financial incentives to modify loans and established servicing guidelines

for federal government sponsored loss mitigation programs;+9

» The FHFA directed Fannie Mae and Freddie Mac to align their guidelines for servicing
delinquent mortgages they own or guarantee to improve servicing practices (the

Servicing Alignment Initiative);5°

* Prudential regulators, including the Board of Governors of the Federal Reserve System
(Board) and the Office of the Comptroller of the Currency (OCC), undertook enforcement
actions against major servicers, resulting in consent orders that imposed requirements

on servicing practices;5!

48 See GAO-10—634, supra note 5, at 14—16; Hearing on: Problems in Mortgage Servicing from Modification to
Foreclosure Before the S. Comm. on Banking, Housing, and Urban Affairs, 111th Cong. 54 (2010) (statement of
Thomas J. Miller, Att’y Gen. State of Iowa).
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» In February 2012, 49 state attorneys general, joined by numerous federal agencies
including the Bureau, entered into a National Mortgage Settlement (NMS) with the
nation’s five largest servicers at the time.52 The NMS imposed a number of obligations
on servicers, many of which relate to loss mitigation evaluations and associated

practices.53 Several other large servicers later became subject to similar settlements; and

» States adopted regulations relating to mortgage servicing and foreclosure processing,
including requiring servicers to evaluate borrowers for loss mitigation options under

certain circumstances.54

Many of these requirements and guidelines coalesced around a common set of best practices for
servicing delinquent loans—for example, practices for reaching out to delinquent borrowers
regarding loss mitigation options, making personnel available to borrowers to assist with loss
mitigation applications, and certain protections from foreclosure for borrowers seeking loss
mitigation. In finalizing the 2013 RESPA Servicing Final Rule, the Bureau incorporated many of
these concepts, as it sought consistency with servicing standards embodied in the NMS, FHFA’s
Servicing Alignment Initiative, HAMP guidelines, federal regulatory agency consent orders, and
state law mortgage servicing statutory requirements.

The 2013 RESPA Servicing Rule addressed six major topics, which are summarized below. Most
of these provisions have parallels in the NMS and other servicing standards noted above that
pre-dated the Rule. In general, this report analyzes the effectiveness of the Rule’s provisions
summarized below in later chapters, and those chapters include more detailed descriptions of

the provisions themselves and related servicing standards.55

52 The following five financial institutions were part of the settlement that resulted from federal and state enforcement
actions: Bank of America; Ally/GMAC; Citi; JPMorgan Chase; and Wells Fargo. See Joint State-Federal National
Mortgage Servicing Settlements, National Mortgage Settlements — About the Settlement,

sid

54 See, e.g., 2012 Cal. Legis. Serv. Ch. 86 (A.B. 278) (WEST) (amending Cal. Civ. Code § 2923.6); N.Y. Comp. Codes R.
& Regs. tit. 3, § 419.1.

55 Many of the provisions of the 2013 RESPA Servicing Rule were amended subsequent to its January 10, 2014
effective date. Those amendments are not considered for purposes of the assessment; however, to simplify review,
this report generally refers to the provisions of the Rule as though they are the provisions currently in effect.
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Early intervention with delinquent borrowers.5¢ The Rule generally requires servicers to
establish or make good faith efforts to establish live contact with borrowers by the 36th day of
their delinquency (for each billing cycle for which a payment sufficient to cover principal,
interest, and, if applicable, escrow is due and unpaid) and to promptly inform such borrowers,
where appropriate, that loss mitigation options may be available. In addition, servicers must
generally provide borrowers a written notice with information about available loss mitigation

options by the 45th day of their delinquency.

Continuity of contact with delinquent borrowers.5? The Rule requires servicers to maintain
reasonable policies and procedures to provide delinquent borrowers with access to personnel to

assist them with loss mitigation options where applicable.

Loss mitigation procedures.58 The Rule requires servicers to follow specified loss mitigation-
related procedures for a mortgage loan secured by a borrower’s principal residence. Servicers
generally must provide a written notice acknowledging receipt of a borrower’s loss mitigation
application within five days and exercise reasonable diligence in obtaining documents and
information to complete the application. For a complete loss mitigation application received
more than 37 days before a foreclosure sale, the Rule generally requires the servicer to evaluate
the borrower, within 30 days of receiving the application, for all loss mitigation options available
to the borrower in accordance with the investor’s eligibility rules. Servicers must permit
borrowers to appeal denials for loan modifications under some circumstances. The Rule also
prohibits a servicer from making the first notice or filing required by applicable law for any
judicial or non-judicial foreclosure process until a borrower’s mortgage loan obligation is more
than 120 days delinquent and places certain restrictions on “dual tracking,” where a servicer is
processing a consumer’s loss mitigation application at the same time that it advances the

foreclosure process.

Error resolution and information requests.> The Rule requires servicers to comply with
certain error resolution procedures for written notices of error from borrowers relating to the
servicing of a mortgage loan. Servicers generally are required to acknowledge the notice of error

within five days of receipt and to investigate and respond in writing within 30 days of receipt,

56 See generally 12 C.F.R. § 1024.39.
57 See generally 12 C.F.R. § 1024.40.
58 See generally 12 C.F.R. § 1024.41.
59 See generally 12 C.F.R. § § 1024.35 and 1024.36.
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either correcting the error or notifying the borrower that no error occurred. Similar procedures
and deadlines generally apply to servicer acknowledgment of and response to borrower written

requests for information.

Force-placed insurance.®® The Rule prohibits servicers from charging a borrower for force-
placed insurance coverage unless the servicer has a reasonable basis to believe the borrower has
failed to maintain hazard insurance as required by their loan agreement. If the borrower has an
escrow account for the payment of hazard insurance premiums, the servicer is prohibited from
obtaining force-placed insurance if the servicer can continue the borrower’s homeowner
insurance, even if the servicer needs to advance funds to the borrower’s escrow account to do so.
The Rule also requires servicers to send two notices before charging the borrower for force-

placed insurance coverage.

General servicing policies, procedures, and requirements.%* The Rule requires servicers to
establish policies and procedures reasonably designed to achieve objectives specified in the
Rule.

Many of the Rule’s requirements do not apply to small servicers, which are generally defined as
servicers that service 5,000 mortgage loans or fewer and only service mortgage loans the
servicer or an affiliate owns or originated.®2 Small servicers are exempt from: early intervention
and continuity of contact requirements; most loss mitigation procedure requirements; certain
requirements relating to obtaining force-placed insurance; and the provisions relating to general

servicing policies, procedures, and requirements.

60 See generally 12 C.F.R. § 1024.37.
61 See generally 12 C.F.R. § 1024.38.
62 12 C.F.R. §§ 1024.30(b)(1); 1026.41(e)(4).
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3. Market overview

This chapter provides context for the Bureau’s assessment of the 2013 RESPA Servicing Rule by
documenting the significant changes in the mortgage markets immediately before and after the
Rule became effective in January 2014. The first section of this chapter describes the role of
mortgage servicers and provides background on how servicers responded to the increase in
delinquent mortgage loans during the housing crisis that started in 2007. The second section
describes, primarily based on GSE and McDash Data, trends from 2004 to 2017 in how

mortgage delinquencies were resolved.

3.1 Background on mortgage servicing

Servicers perform tasks such as billing borrowers for amounts due, collecting payments,
disbursing funds to owners or investors, maintaining and disbursing funds from escrow
accounts, credit bureau reporting, and maintaining vacant and abandoned properties. If
borrowers become delinquent, servicers are typically responsible for pursuing collection and, if
borrowers are unable to repay, servicers are generally responsible for managing the foreclosure

process and for loss mitigation activities.

Mortgage servicing is performed by banks, thrifts, credit unions, and nonbank servicers under a
variety of business models. In some cases, a loan’s servicer is the creditor that originated the
mortgage loan. Such servicers may continue to hold the loan in their portfolio or may sell the
ownership of the loan but continue servicing the loan, either by retaining the mortgage servicing

rights (MSRs)%3 or through a subservicing agreement with the new owner of the MSRs. In other

63 A mortgage servicing right (MSR) is generally created when a loan is securitized and represents the right to a
portion of the cash flow of the loan in exchange for servicing the loan on behalf of the loan’s owner. See Adam Levitin
and Tara Twomey, Mortgage Servicing, 28 Yale J. on Reg. 1, at 37 (2011). A loan originator that sells the loan may
choose to retain the MSR for the servicing income or to retain the relationship with the borrower. Id. at n.124.
Servicers holding MSRs typically earn revenue from a net servicing fee (which is expressed as a constant rate assessed
on unpaid mortgage balances), fees assessed on borrowers, interest float on payment accounts between receipt and
disbursement, and cross-marketing other products and services to borrowers. 78 Fed. Reg. 10696, 10788 n.124 (Feb.
14, 2013) (citing Thompson, infrra note 64, at 767).
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cases, servicers have no role at all in origination or loan ownership, but rather purchase MSRs
for securitized loans or are hired as a subservicer to service loans on behalf of the owner of the
MSRs.%4 A subservicer does not own MSRs for loans it subservices but performs servicing
functions in exchange for a fee; a subservicer may service such loans in its own name or in the
name of the owner of the MSRs. Because MSRs can be transferred, a borrower’s loan may be
serviced by multiple servicers during the life of the loan. All servicers, including subservicers,

are subject to the Rule, although small servicers are exempt from certain provisions. %5

Much of the Rule addresses how servicers interact with borrowers who become delinquent. This
section provides background on the increase in delinquent loans that accompanied the housing
crisis, the role of servicers when borrowers become delinquent, and economic research that
provides evidence on the efficiency of the market for mortgage servicing during the period
following the crisis.

3.1.1 Trends in delinquencies and foreclosures

When borrowers are unable to continue making their mortgage payments, they generally rely on
their servicers to help them determine whether there are options for resolving the delinquency
through a loan modification or other loss mitigation option. This aspect of servicing took on

particular prominence when mortgage loan delinquencies increased sharply starting in 2007.

Figure 1 below shows the increase in both the rate at which borrowers became delinquent and in
the number of loans that were seriously delinquent following the start of the housing crisis in
2007. The number of loans that transitioned from current to 9o or more days past due
(seriously delinquent) increased from less than 0.5 percent of all mortgage loans at the end of
2006 to a peak of 2 percent at the end of 2008. The figure also shows that by the fourth quarter
of 2009 about 4 percent of loans were in the foreclosure process and about 5 percent of loans
were not in foreclosure but were at least 9o days past due. The rate of new serious
delinquencies peaked in the first quarter of 2009 and returned to 2006 levels by the start of
2014, but the total number of loans in these seriously delinquent categories peaked a bit later
and remained well above pre-crisis levels into 2017 as loans that had become delinquent in

earlier periods worked their way toward resolution.

64 See, e.g., Diane Thompson, Foreclosing Modifications: How Servicer Incentives Discourage Loan Modifications, 86
Wash. L. Rev. 755, 763 (2011).
65 See 12 C.F.R. §§ 1024.30(b)(1); 1026.41(e)(4).
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FIGURE 1: NEWLY DELINQUENT LOANS AND LOANS SERIOUSLY DELINQUENT OR IN FORECLOSURE
PROCESS (NATIONAL DELINQUENCY SURVEY, CONSUMER CREDIT PANEL)%6
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Borrowers can become delinquent on their mortgages for a number of reasons, often related to
changing life circumstances. Job loss, health problems, divorce, or other life events can all
reduce household income and increase expenses, making it difficult or impossible for borrowers
to make monthly mortgage payments. In the 2007 to 2009 period, a number of factors in the

broader economy contributed to the sharp increase in delinquency rates.

* The economic downturn meant many consumers lost jobs and income, so that payments
that had been manageable became unaffordable. From January 2007 to January 2010,
U.S. unemployment rates increased from 4.6 percent to 9.8 percent (see Figure 2).

» A widespread decline in property values reduced borrowers’ equity in their homes, in

some cases meaning borrowers owed more than the amount for which their homes could

2018) (reports are produced quarterly).
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be sold (see Figure 3). This limited their ability to refinance the loan or to pay it off by
selling the home and may have reduced the incentives of some borrowers to continue

making payments on their mortgage loans.

» Intheyears leading up to the crisis, there was a substantial rise in the number of higher
credit risk borrowers who were able to obtain mortgage loans. Some loans obtained by
these borrowers required mortgage payments that proved to be unsustainable given
borrowers’ financial circumstances.

These factors not only contributed to borrowers becoming delinquent but also limited servicers’
and borrowers’ options for resolving a delinquency. As discussed in the next section, before the
crisis most borrowers who became at least 60 days delinquent cured the delinquency on their
own, either by returning to current status or by prepaying the loan (which could follow either a
sale of the home or refinancing the loan).®” During the crisis, the factors noted above meant it

was harder for borrowers either to resume making payments or to sell the home.

67 See section 3.2 below at Figure 5 and the related discussion.
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FIGURE 2:  CIVILIAN UNEMPLOYMENT RATE, JANUARY 2000 TO OCTOBER 2018 (US BUREAU OF LABOR
STATISTICS)
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FIGURE 3: NATIONAL HOME PRICE INDEX, JANUARY 2000 TO JULY 2018 (BLACK KNIGHT, CASE-

SHILLER)
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3.1.2 Loss mitigation options

Faced with a borrower who is delinquent and unable to make agreed payments, servicers may
foreclose or may offer the borrower options for loss mitigation. Because foreclosure is a costly
process, loss mitigation may in some cases be better for both the investor and the borrower.
Loss mitigation options generally fall into the following categories:

» Retention options are intended to return the borrower to a current status on the loan
while retaining ownership of the home. One type of option is a modification of the loan
terms. Loan modifications may involve extending the term of the loan, reducing the
interest rate, forbearing or reducing the principal balance, or some combination of these
changes. Another option is a repayment plan, sometimes combined with short-term
forbearance, which is designed to cure the delinquency without modifying the loan

terms.
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» Non-retention options permit the borrower to pay off the loan and transfer the property
without a foreclosure sale. In a short sale, the lien holder permits the home to be sold
for less than the borrower owes on the mortgage. In a deed-in-lieu of foreclosure
transaction, the borrower voluntarily turns over ownership of his or her home to the

servicer (acting on behalf of the investor) and avoids the foreclosure process.

A borrower seeking loss mitigation generally applies to be considered for loss mitigation options
and is evaluated by the servicer. If servicers do not own the loans they service, contracts
between the servicer and the mortgage loan owner generally set forth the steps the servicer can
or should take when loans become delinquent, including evaluating offers of loss mitigation. In
some cases investors must approve loss mitigation offers, and in other cases investors may have
given the servicer discretion, subject to investor guidelines, to offer loss mitigation options on
their behalf.

3.1.3 Relevant economic research on delinquent loan
servicing

Several economic studies have examined topics related to loss mitigation and what determines
outcomes for borrowers who become delinquent on their mortgage loans.

One strand of research has found that, during the pre-Rule period, delinquent borrowers who
appear to have been in similar financial situations but had different servicers experienced very
different outcomes. If servicers make decisions about loss mitigation that are in the best
interest of the loans’ investors, then one would expect similarly situated borrowers to obtain the
same outcomes, whether that be foreclosure or a loss mitigation option, at least in cases where
the investor is the same. This research has shown, however, that substantially similar borrowers
whose loans were owned by the same investor received different loss mitigation decisions from
different servicers. Research focusing on the HAMP program, analyzing loans over the period of
2008 to 2012, found that some servicers modified loans at half the rate of other servicers, even
after taking into account borrower, loan, and investor characteristics.®® Another study,
examining data from 2009 to 2012 for securitized, private label loans, found significant

68 Sumit Agarwal et al., Policy Intervention in Debt Renegotiation: Evidence from the Home Affordable Modification
Program, 125 J. of Pol. Econ. 3 (2017).
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differences in delinquency cure rates after controlling for observable factors.®® This study also
found that loans with nonbank servicers were more likely than loans with bank servicers to cure,
were more likely to be modified with principal decreases, and were more likely to undergo

second modifications.

Some of this research found that these differences in loan modification results depended on the
characteristics of the servicing staff and the technology used by the servicer.7° In particular, the
likelihood of approving modifications was positively correlated with the number of staff and the
number of staff training hours. The likelihood of approving modifications was negatively
correlated with staff workload volume and indicators of poor technology (such as the percentage
of dropped calls and time callers spend on hold). This suggests that some servicers had invested
more in the capacity to manage the loss mitigation process for delinquent consumers.

Some research has examined the incentives of servicers to “wait and see” whether a borrower
will recover from a delinquency rather than either modifying the loan or pursuing foreclosure.”
Examples of factors that may affect servicers’ incentives to wait include whether the servicer
must make disclosures about their loss mitigation and foreclosure activity and whether the
servicer owns a second lien on the same property. This research shows that a servicer’s decision
about whether and when to initiate foreclosure can be affected by a number of factors that may
be unrelated to the 2013 RESPA Servicing Rule.

Research on the effectiveness of the HAMP program in helping borrowers recover from
delinquency found that the effect of a HAMP modification increased following program changes

in mid-2010.72 These program changes included some features similar to those included in the

%9 Carolina K. Reid et al., Rolling the Dice on Foreclosure Prevention: Differences Across Mortgage Servicers in Loan
Modifications and Loan Cure Rates, 27 Hous. Pol’y Debate 1 (2017). Other research has found that some banks were
more likely to modify loans they held in their own portfolio than to modify securitized loans they serviced on behalf of
investors. See Tomasz Piskorski et al., Securitization and Distressed Loan Renegotiation: Evidence from the
Subprime Mortgage Crisis, 97 J. of Fin. Econ. 3 (2010); Sumit Agarwal et al., Market-Based Loss Mitigation
Practices for Troubled Mortgages Following the Financial Crisis, (Fed. Reserve Bank of Chi., Working Paper No.
2011-03, 2010).

70 See, e.g., Sumit Agarwal et al., Policy Intervention in Debt Renegotiation: Evidence from the Home Affordable
Modification Program, 125 J. of Pol. Econ. 3 (2017).

7t See, e.g., J. Michael Collins & Carly Urban, The Dark Side of Sunshine: Regulatory Oversight and Status Quo Bias,
107 J. of Econ. Behav. & Org. 470 (2014); Sumit Agarwal et al., Holdup by Junior Claimholders: Evidence from the
Mortgage Market, (Ohio St. U., Fisher C. of Bus., NBER Working Paper No. 20015, 2017).

72 Walter Scott, Treatment Effects of Subprime Mortgage Modifications Under the Home Affordable Modification
Program, Fannie Mae (2015).
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Rule, including requiring some servicers to provide borrowers with a single point of contact to
help with loss mitigation applications.

3.2 Trends in outcomes of delinquency
spells

This section describes overall trends in loss mitigation and foreclosure from the pre-crisis period

to 2017.73

Figure 4 shows the total number of GSE loans that were modified, foreclosed upon, or ended the
year at least 12 months delinquent during each year from 2001 to 2017. The figure shows that

all three categories increased dramatically starting in 2008 and subsequently declined.

Figure 4 also highlights how the relative frequency of the three categories shifted over this
period. Prior to 2008, foreclosures were more common than modifications. Starting in 2009,
the number of modifications was greater than or very close to the number of foreclosures
completed. A major factor in this change was the federal government’s introduction of several
programs to help borrowers avoid foreclosure by encouraging loan modifications and other
forms of loss mitigation. The most prominent of these was HAMP.7 HAMP required a uniform
loan modification process for participating servicers and provided financial incentives for
servicers and homeowners to modify loans under the program. GSE and government-insured

loan programs also introduced changes to their servicing policies to encourage loss mitigation.

73 Where possible the report presents data beginning in 2001 so as to show trends during the pre-crisis period. For
some measures, however, data series start later due to data limitations.

74 During the 2009 to 2016 period, about 1.6 million permanent HAMP modifications were completed, representing
about a quarter of all loan modifications during the period. Making Homes Affordable, Program Performance
Report Through the Fourth Quarter of 2016, U.S. Dep’t of Treasury (2016), available at
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FIGURE 4: NUMBER OF GSE LOANS MODIFIED, FORECLOSED, AND AT LEAST 12 MONTHS DELINQUENT
BY YEAR (GSE DATA)75
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Figure 4 also illustrates that between 2008 and 2011 there was a large increase in the number of
loans that ended each year at least 12 months delinquent. Until 2008, this was relatively
uncommon, meaning that most loans that began the year delinquent and did not cure on their
own ended the year either foreclosed on or modified. This changed beginning in 2009, when

much larger shares of loans remained at least 12 months delinquent at the end of each year.

One likely factor in the increase in year-end delinquency is a large increase in foreclosure
timelines. As further discussed below in section 3.3, the large increase in delinquent loans was
followed by increases in the time it took to move delinquent loans through the foreclosure
process. After 2008, many loans that were more than 12 months delinquent at year end were

75 Includes fixed-rate GSE mortgages on owner-occupied, single-family properties that ever become at least 60 days
delinquent. Loans that are “at least 12 months delinquent” have at least 12 missed payments as of December of the

given year, and excludes loans that were previously modified. Trends in the McDash Data are broadly similar from

2008 onward, but the share of loans that end each year at least 12 months delinquent is larger.
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likely at some stage of foreclosure proceedings. At the same time, HAMP and other changes to
government policies and the fall in housing prices may have increased the benefit of

modification relative to foreclosure.76

By the time the Rule became effective at the start of 2014, these trends had started to moderate,
but the numbers of foreclosures, modifications, and loans at least 12 months delinquent

remained well above pre-crisis levels.

Figure 5 considers how delinquencies are resolved over time, depending on the year in which the
loan first became 60 days or more delinquent (i.e., loans that have missed two payments as of
the end of a month). For loans that became 60 days delinquent at some point during each year,
the chart shows the share of loans in each status category 18 months after the loans became 60

days delinquent.

76 In particular, lower property values during the crisis may have imposed additional foreclosure costs on financial
institutions, which may have increased the benefit of completing modifications. See Larry Cordell et al., Designing
Loan Modification to Address the Mortgage Crisis and the Making Home Affordable Program, (Fed. Reserve Board,
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FIGURE 5: LOAN STATUS 18 MONTHS AFTER FIRST 60 DAY DELINQUENCY BY YEAR OF DELINQUENCY
(GSE DATA)7?
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Figure 5 shows that during the 2004 to 2006 period, most loans that became 60 days delinquent
cured within 18 months either by becoming current or by prepayment, presumably through sale
or refinancing. This began to change in 2007, and in 2008 and 2009 only about 20 percent of

loans either became current (without modification) or were prepaid.

Starting in 2007 the share of delinquencies that ended in foreclosure within 18 months
increased, but the share of loans that had been modified increased more significantly. During
2001 to 2006 less than 8 percent of loans that became 60 days delinquent were modified within
18 months, but this grew to 15 percent for loans becoming delinquent in 2008 and 29 percent
for those becoming delinquent in 2009.

For loans that became delinquent in 2007 and 2008, when modifications were becoming more
prevalent, a large fraction of loans that were modified were again delinquent 18 months after the

77 Includes fixed-rate GSE mortgages for single-family, owner-occupied properties that have experienced at least one
60-day delinquency. Loans that enter the “Foreclosure Alternative,” “Prepaid,” Repurchase,” and “Foreclosure”
categories before 18 months are considered to remain in that category as of 18 months after delinquency.
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original delinquency. This suggests that many modifications made in this period did not result
in sustainable payments. However, this fraction changed somewhat for loans first becoming
delinquent in 2009 onward, with roughly 80 percent of modified loans remaining current 18

months after the initial delinquency.

The figures above indicate that, following the crisis, many loans remained delinquent for a
relatively long time before the delinquency was resolved. Many loans were modified when they
had been delinquent for one year or more. Figure 6 uses the McDash Data to show the number
of modifications completed each year by the number of missed payments when the loan was
modified. The figure illustrates that starting in 2010 a substantial fraction of loans modified
were behind by at least 12 months in payments, and from 2012 to 2016, more than 10 percent of
the loans modified in each year had been delinquent for at least two years. Modification so far
into a delinquency could mean that new modification options became available later in a
delinquency, that servicers were reconsidering borrowers for options that had been previously
denied, or that borrowers were seeking modifications later in delinquency (perhaps as

foreclosure sale dates approached).
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FIGURE 6: NUMBER OF MONTHS DELINQUENT WHEN LOANS ARE MODIFIED, BY MODIFICATION YEAR
(MCDASH DATA)
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Figure 7, below, uses the McDash Data to show the number of short sales and deeds-in-lieu of
foreclosure completed by year. These types of non-retention foreclosure alternatives peaked in
2012, a few years after the peak in modifications. The frequency of these options fell from its
peak even more sharply than that of modifications, with the 2014 level at about 27 percent of the

2012 level.
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FIGURE 7: SHORT SALES AND DEEDS-IN-LIEU OF FORECLOSURE AS A SHARE OF TOTAL LOANS
OUTSTANDING BY YEAR (MCDASH DATA)78
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3.3 Foreclosure timelines

The length of the foreclosure process has grown substantially since the crisis. For borrowers,
longer timelines can provide more time to resolve a delinquency or find alternative housing, but
can also delay the resolution of the situation and the opportunity to put the delinquency behind
them.”9 For servicers and investors, longer timelines can make the foreclosure process more
costly, delaying the recovery of amounts owed by the borrower and potentially increasing costs
from legal fees and property maintenance. Communities may also be harmed by longer
timelines, particularly when properties remain vacant during the foreclosure process. Longer
timelines affect the incentives of both parties prior to a foreclosure sale: borrowers may have

reduced incentives to resolve a delinquency if foreclosure is further away, whereas servicers may

78 The total loans outstanding reflects the total population of loans in the Black Knight loss mitigation module.

79 Longer foreclosure timelines can also mean that borrowers owe more by the time of foreclosure sale, which can
reduce borrowers’ equity or mean a greater deficiency balance after the sale, which borrowers may be responsible for
in some states.
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have greater incentives to seek alternatives to foreclosure if a foreclosure sale takes longer or is

more costly to accomplish.

Foreclosure processes, including timelines, are governed by state and local law and vary
significantly among states. One important factor is whether an individual state follows a
“judicial” foreclosure process, in which a court must review the case before a foreclosure sale can
be completed, or a “non-judicial” foreclosure process, in which the lienholder can pursue a

foreclosure sale without having to petition a court.

Figure 8 below shows trends in the time between a borrower’s last paid installment and
completion of a foreclosure sale for foreclosures completed each month, separately for judicial
and non-judicial states.8° In judicial states, the median foreclosure took about 12 months in the
earliest years shown. Median foreclosure times increased beginning in 2009, reaching about 30
months at the start of 2013 and remaining near that level before declining after mid-2015.

Many foreclosures took much longer than the median: for most of the 2014 to 2017 period, more
than 25 percent of foreclosures completed in judicial states took longer than four years.8!
Timelines in non-judicial states are shorter but similarly show an increase in the median

timeline and a larger increase in the 75th percentile over the time period.

80 Figure 8 is based on the date a foreclosure was completed but the timelines reflect steps in the process taken before
completion. For example, the median loan for which foreclosure was completed at the start of 2014 became
delinquent in mid-2011.

81 The 75th percentile in the figure continues to increase after the median has flattened out, but to some degree this
should be expected because foreclosures in the 75th percentile were initiated earlier than foreclosures at the median.
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FIGURE 8: MONTHS FROM LAST PAID INSTALLMENT TO FORECLOSURE SALE, BY MONTH OF
FORECLOSURE SALE (BLACK KNIGHT MCDASH)82
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Even among states that follow either judicial or non-judicial foreclosure procedures, states differ
in their foreclosure laws and procedures, and some of the variation in foreclosure timelines
illustrated in Figure 8 is driven by differences across state systems. The next figure shows
median time from last paid installment to foreclosure sale for the states with the highest number
of foreclosures among judicial states. Median timelines that were fairly similar in the 2006 to
2008 period have diverged substantially since then. In New York and New Jersey, median
timelines continued to increase for foreclosures completed through 2017, exceeding five years in
many months, whereas in Florida, Illinois, and Ohio median timelines declined after reaching a

peak for foreclosures that were completed in the 2012 to 2013 period.

82 The total population of loans includes all loans in the Black Knight data that have a foreclosure sale indicator after
January 2006. This timeline excludes short sales and deeds-in-lieu for loans that are identified as such in the Loss
Mitigation module. The methodology also excludes loans that have payment patterns similar to short sales and
deeds-in-lieu for loans that are not in the Loss Mitigation module.
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FIGURE 9: MONTHS FROM LAST PAID INSTALLMENT TO FORECLOSURE SALE, BY MONTH AND BY
STATE (BLACK KNIGHT MCDASH)
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3.4 Other servicing market trends

In the years following the housing crisis there have been changes in the types of firms servicing
mortgages, which some have attributed to increased regulation of servicing. Servicers that were
not depository institutions (“non-depository servicers”) have played a growing role in recent
years: in 2010, only one of the 10 largest servicers was a non-depository, whereas at the end of
2013 five of 10 were non-depositories and at the end of 2017 six of the 10 largest servicers were
non-depositories.83 Among the top 20 servicers in each year, the share of outstanding mortgage

principal balances serviced by non-depositories grew from 12 percent in 2009 to 31 percent in

Dec. 19, 2018).
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2014.84 Some large bank servicers have significantly reduced their mortgage servicing in recent

years.85

Figure 10 presents the market share of the largest four and the largest 15 servicers since 2004.
Concentration increased in 2007 and 2008 as large servicers acquired servicers or servicing
portfolios at the start of the housing crisis.8¢ Concentration subsequently fell gradually and by
2017 remained a bit higher than the 2006 level.

84 Roberto Hernandez et al., The Changing Dynamics of the Mortgage Servicing Landscape, at 10 (Mortg. Bankers
Ass’n & PWC White Paper, 2015), available at

Paper). This report also notes that non-depository servicers had a similarly large share within the top 20 servicers
before the housing crisis. See also U.S. Gov’'t Accountability Off., GAO-16—278, Nonbank Mortgage Servicers —
Existing Regulatory Oversight Could be Strengthened, at 9 (2016), available at

nonbank servicers increased from approximately 6.8 percent in the first quarter of 2012 to approximately 24.2
percent in the second quarter of 2015).

85 The GAO estimates that the share of mortgage loans serviced by the largest nationwide, regional, and other banks
fell from about 75.4 percent to about 58.6 percent from the first quarter of 2012 to the second quarter of 2015. See
U.S. Gov’t Accountability Off., GAO—-16—448, Mortgage Servicing - Community Lenders Remain Active under New
Rules, but CFPB Needs More Complete Plans for Reviewing Rules, at 15 (2016), available at

noted that a primary driver of non-bank servicing growth is an increase in the number of banks that are using non-
bank subservicers. See MBA/PWC White Paper, supra note 84.

86 For example, in 2008, Bank of America acquired Countrywide Financial, the largest mortgage servicer in 2007, and
JP Morgan Chase acquired Washington Mutual, the fifth largest mortgage servicer in 2007. See Press Release, Bank
of America, Bank of America Completes Countrywide Financial Purpose (July 1, 2008), available at

visited Dec. 19, 2018) (for rankings).
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FIGURE 10: MARKET SHARE OF LARGEST MORTGAGE SERVICERS, 2004 TO 2017 (INSIDE MORTGAGE
FINANCE)87
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In recent years, subservicing has become more prevalent in the mortgage servicing market.s8
The share of total mortgage loans outstanding that is subserviced increased from 9 percent in

the final quarter of 2013 to 22 percent in the third quarter of 2018.89

87 Year-end servicing volumes in dollars outstanding from Inside Mortgage Finance calculated as a share of total
mortgage debt outstanding on one- to four- family residences, as published by the Federal Reserve Board. See Latest

88 A “subservicer” does not own MSRs for loans it subservices but performs servicing functions in exchange for a fee; a
subservicer may service such loans in its own name or in the name of the owner of the MSRs.
89 Subservicing volumes from Inside Mortgage Finance calculated as a share of total mortgage debt outstanding on

2018).
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3.5 Consumer complaints about mortgage
servicing

The Bureau received approximately 300,000 mortgage complaints between December 1, 2011,
and December 31, 2017. When consumers submit complaints, the Bureau’s complaint form
prompts them to select the consumer financial product or service as well as the type of problem
they are having. These selections include issues that may arise during loan origination (i.e.,
applying for a mortgage or refinancing an existing mortgage, closing on a mortgage) or
during loan servicing (i.e., struggling to pay mortgage, trouble during payment process).
Figure 11 shows the volume of mortgage complaints, by issue, received between 2012 through
2017. In each year, a large majority of complaints regard servicing issues rather than origination
and of these, a large fraction relate to struggles paying a mortgage, such as complaints regarding

loan modification or foreclosure.
FIGURE 11: MORTGAGE COMPLAINTS BY ISSUE (BUREAU COMPLAINT DATA)
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The Bureau searched keywords in consumers’ narrative descriptions in mortgage servicing
complaints to identify those related to loss mitigation.9° The Bureau received approximately
112,000 loss mitigation complaints from 2012 to 2017. Figure 12 reports these results. In 2012
and 2013 the majority of servicing complaints related to loss mitigation. Since then, loss
mitigation complaints have been declining both in total and as a share of mortgage servicing
complaints, whereas there is no particular trend in other mortgage servicing complaints. The
different patterns in these two trends suggest that the decline in loss mitigation-related
complaints is not driven by an overall decline in the likelihood that borrowers choose to

complain to the Bureau about servicing issues.

The drop in complaints about loss mitigation from about 30,000 in 2013 to roughly 10,000 in
2016 is likely due in part to the drop in the number of delinquent loans over this period. As
shown in Figure 1 above, approximately 5.4 percent of loans were seriously delinquent or in
foreclosure in 2013, and this fell to about 3.1 percent in 2016. In the same timeframe the
number of loss mitigation-related complaints fell by about 66 percent, more than the
approximately 43 percent drop in the number of loans seriously delinquent or in foreclosure.
While trends in serious delinquency may not be representative of trends in the number of
borrowers seeking loss mitigation, the drop in the number of complaints related to loss
mitigation nevertheless suggests that, in the years after the Rule took effect, borrowers who were

in distress were less likely to contact the Bureau with complaints related to loss mitigation.9*

90 “Loss mitigation complaints” refers to complaints that mention at least one of certain keywords (“modification,”
“loss mitigation,” “short sale,” “deed-in-lieu,” or “HAMP”) in the consumer narrative field of mortgage servicing
complaints. See Appendix C for more discussion of the consumer complaint data used in this report.

91 Other research has found that complaints related to delinquent loan servicing fell by a greater percentage than
distressed loans between 2013 and 2014. See Dori Daganhardt, Analysis and Study of CFPB Consumer Complaint
Data Related to Mortgage Servicing Activities, (Black Knight Fin. Servs., White Paper, 2015), available at
WP_DNA_CFPBComplaintTrackingWhitePaper_FullReport_FINAL.
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FIGURE 12: LOSS MITIGATION COMPLAINTS AND OTHER MORTGAGE SERVICING COMPLAINTS (BUREAU
COMPLAINT DATA)
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The Bureau accepts complaint submissions from individuals as wells as from agents, trustees,
and others acting on behalf of an individual.92 The complaint form indicates whether the
complaint came from an individual or an authorized third party on behalf of the borrower.
Figure 13 shows that third-party complaints from attorneys and housing counselors increased
when the Rule took effect in 2014. One possible explanation for the increase is that, with the
Rule in place, attorneys had more reason to expect that servicers would address consumer
complaints submitted to the Bureau, particularly those that raise the possibility of Rule
violations. It is also possible that borrowers were more likely to work with an attorney or

housing counselor after the Rule took effect.

92 See 12 U.S.C. § 5481(4) (“The term ‘consumer’ means an individual or an agent, trustee, or representative acting on
behalf of an individual.”).
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FIGURE 13: COMPLAINTS SUBMITTED ON BEHALF OF SOMEONE ELSE, BY RELATIONSHIP TO
BORROWER (BUREAU COMPLAINT DATA)93
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3.6 Compliance with the Rule

The Bureau began examining mortgage servicers for compliance with the Rule shortly after the
January 2014 effective date. Supervisory examinations of mortgage servicers since 2014 have
generally focused on reviewing for compliance with the Rule and for unfair, deceptive, and
abusive acts or practices. The Bureau discusses in its Supervisory Highlights patterns and
trends in exams that have taken place, and the Bureau specifically focused on mortgage
servicing in a June 2016 special edition.94

The Bureau’s examinations have uncovered mixed levels of compliance with the Rule across the

industry. While the servicing market has made investments in compliance, the magnitude and

93 Web and telephone monthly data only.
94 See Bureau Consumer Fin. Prot., Supervisory Highlights, Mortgage Servicing Special Edition - Issue No. 11, (June
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persistence of compliance challenges since 2014, particularly in loss mitigation
communications, show that those investments have not always been sufficient to prevent Rule
violations across the marketplace.

With respect to the following Rule provisions, the Bureau’s examinations identified violations by

one or more servicers, including:
Completing Loss Mitigation Applications

» TFailing to send loss mitigation acknowledgement within five days after receiving a
borrower’s application for loss mitigation, as required by the Rule, or failing to send any

loss mitigation acknowledgement.9

» Requesting documents as part of the application that were inapplicable to borrower

circumstances and unnecessary for evaluating borrowers for loss mitigation. 9

» Failing to state additional documents and information required for borrowers to
complete an application, such as income and tax forms that the servicer’s internal
records showed were necessary at that time.9”

» Failing to include any reasonable date by which borrowers must return additional

documents and information to complete an application.%8

» Giving borrowers 30 days to submit additional documents, but then denying borrowers’
applications before 30 days.99

» Failing to send loss mitigation acknowledgement notices to borrowers requesting short-

term payment relief.100

95 Bureau Consumer Fin. Prot., Supervisory Highlights, at 15—-16 (Summer 2015), available at
(Supervisory Highlights Summer 2015); see also Supervisory Highlights June 2016, supra note 94, at 7—8.
96 Supervisory Highlights Summer 2015, supra note 95, at 16.

97 Supervisory Highlights June 2016, supra note 94, at 7-8.

98 Id.

99 Bureau Consumer Fin. Prot., Supervisory Highlights — Issue 9, at 17 (Fall 2015), available at
Highlights Fall 2015).

100 Supervisory Highlights Summer 2015, supra note 95, at 16.
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Failing to identify and process material submitted by borrowers to complete an
application.o!

Loss Mitigation Evaluations & Appeals

Failing to maintain policies and procedures that were designed to identify with
specificity all loss mitigation options for which a borrower may be eligible. One or more
servicers sent letters to borrowers soliciting loss mitigation applications when internal

records showed that the borrowers were not eligible for any loss mitigation option.°2

Failing to maintain policies and procedures to properly evaluate a loss mitigation
application for all options that the borrower may be eligible for based on the loan
owner’s requirements. Instead, the borrower was evaluated only for options that the

servicer(s) preselected.03

Sending loss mitigation denial notices that failed to communicate a borrower’s specific
right to appeal.to4

Treating borrower self-employed gross income as net income when evaluating loss

mitigation applications, which may have led to less affordable modifications.05
Failing to state the correct reasons(s) for denying a loan modification.0¢

Failing to maintain policies and procedures reasonably designed to properly evaluate a
borrower who submits a loss mitigation application for all loss mitigation options for

which the borrower may be eligible.o7

Foreclosure Restrictions

101 Supervisory Highlights June 2016, supra note 94, at 9.

102 Sypervisory Highlights Summer 2015, supra note 95, at 18.
103 Id. at 11.

104 Supervisory Highlights Fall 2015, supra note 99, at 18—19.
105 Supervisory Highlights June 2016, supra note 94, at 11.

106 I, at 14—15.
107 Bureau Consumer Fin. Prot., Supervisory Highlights - Issue No. 15, at 10—11 (Spring 2017), available at
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» Failing to classify loss mitigation applications as facially complete after receiving the
documents and information requested in the loss mitigation acknowledgement notice,

and failing to afford these eligible consumers with foreclosure protections.°8

» Failing to maintain policies and procedures to facilitate sharing accurate and current
information about the status of any evaluation of a borrower’s loss mitigation application
and foreclosure proceedings. For example, one or more servicer(s)’ foreclosure attorneys
sent a foreclosure referral letter to a borrower after the borrower had entered into a loss

mitigation agreement.°9

Other Rule Provisions

» Failing to include a statement that borrowers should consider contacting servicers of any
other mortgage loans secured by the same property to discuss available loss

mitigation.1°

» TFailing to maintain policies and procedures related to the oversight of service providers,

or the facilitation of periodic reviews of service providers.

» Failing to maintain policies and procedures reasonably designed to provide a borrower
with accurate and timely information and documents in response to the borrower’s
request for information with respect to the borrower’s mortgage loan. One or more
servicers failed to provide information and loss mitigation application forms to a

substantial number of borrowers who called in to request such information.

» Failing to maintain policies and procedures reasonably designed to facilitate the sharing

of loss mitigation information when necessary.3

To date, the Bureau has announced five enforcement actions against mortgage servicers that
include violations pertaining to the Rule. As with the Bureau’s examinations, these violations

108 Id, at 9—11.

109 Supervisory Highlights Fall 2015, supra note 99, at 18—19.

1o Supervisory Highlights June 2016, supra note 94, at 9.

1 Bureau Consumer Fin. Prot., Supervisory Highlights, at 12—13 (Fall 2014), available at
12 Sypervisory Highlights June 2016, supra note 94, at 15.

13 Supervisory Highlights Fall 2014, supra note 111, at 12—13.
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were generally related to the Rule’s provisions on completing loss mitigation applications, loss

mitigation evaluation and appeals, and foreclosure restrictions.4

Certain servicers have made efforts to properly implement effective compliance management
programs. Some servicers have made significant improvements in the last several years, in part
by enhancing and monitoring their servicing platforms, staff training, coding accuracy, auditing,

and allowing for greater flexibility in operations.

In October 2015, the National Housing Resource Center conducted a national survey of housing
counselors about compliance with the Bureau’s mortgage servicing regulations.'s The survey
asked respondents to rate how well each of 11 servicers complied with the Bureau’s servicing
regulations, including provisions established by the Rule. On average, respondents reported
servicers were most likely to comply with the Rule’s foreclosure restrictions (the restriction on
initiating foreclosure within 120 days of delinquency, on initiating foreclosure while a complete
loss mitigation application is pending, and on scheduling or conducting a foreclosure sale while
a loss mitigation application is pending). Respondents reported lower levels of compliance with
the Rule’s requirements for continuity of contact and acknowledging within five days the receipt

of loss mitigation applications.

In responses to open-ended questions, respondents to the Counselor Survey also highlighted
compliance challenges. Many reported experiences with clients who did not receive a letter
within five days acknowledging the receipt of loss mitigation applications, and several raised
concerns about compliance with the provisions related to foreclosure restrictions and continuity

of contact.

14 See Press Release, Bureau Consumer Fin. Prot., CFPB Takes Action Against Flagstar Bank for Violating New

Press Release, Bureau Consumer Fin. Prot., CFPB Takes Action Against Fay Servicing for Failing to Provide
Mortgage Borrowers with Protections Against Foreclosure (June 7, 2017), available at

housing counselors, respondents included a small number of legal services lawyers who work with homeowners who
are in foreclosure.
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4. Overall effects of the Rule on
foreclosures and
modifications

The preceding chapter describes trends in mortgage servicing from the housing crisis to the
present, spanning the effective date of the 2013 RESPA Servicing Rule. This chapter focuses on
measuring the overall effect of the Rule on two key outcomes: the incidence of foreclosure and
the incidence of recovering from delinquency. As discussed in Chapter 1, many provisions of the
Rule are aimed at facilitating review for foreclosure avoidance options by requiring servicers to
make disclosures to borrowers about options for avoiding foreclosure, by requiring servicers to
help borrowers with the process of applying for those options, and by requiring certain timelines
and procedures in evaluating loss mitigation applications and in pursuing foreclosures. The
Bureau emphasized in the Rule that its goal was not to achieve any particular target with respect
to the number or speed of foreclosures, but rather to ensure that borrowers are protected from
harm in connection with the process of evaluating a borrower for a loss mitigation option and

proceeding to foreclosure.6

Later chapters of the report use the Servicing Operations Data and other sources of information
to assess the effects of individual components of the Rule. In contrast, this chapter uses the
McDash Data and GSE Data to study the overall effects of the Rule on the incidence of
foreclosure and the incidence of recovery from delinquency, but does not provide information as
to which parts of the Rule affected these outcomes.

The first section of this chapter describes the construction of the data used for the analysis of the
overall effects of the Rule, with a high-level description of the methodology (technical details on
the methodology are described in Appendix D). The second section presents results on the

16 See 77 Fed. Reg. 57200, 57266 (Sept. 17, 2012).
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effect of the Rule on foreclosures, and the third section presents results on recovering from

delinquency.

4.1 Data and methodology

For this chapter, the Bureau constructed four related datasets, two using the McDash Data and
two using the GSE Data from Fannie Mae (Fannie Mae Data). Specifically, for each source of
data, the Bureau constructed one dataset designed to study the incidence of foreclosure and one
dataset designed to study the incidence of recovering from delinquency, including through a
loan modification. For studying the incidence of foreclosure, the datasets include monthly
observations for loans that become 90 days delinquent, starting from the month when the loan
is first observed being 90 days delinquent,*7 and continuing until the loan experienced a
foreclosure sale or otherwise exited the dataset.*® To study recovery from delinquencies, the
Bureau constructed a similar dataset which followed loans from the time they became 30 days
delinquent until they either became current (through a modification or otherwise) or exited the
data some other way.’9 For each dataset, the Bureau excluded loans that experienced the
outcome of interest prior to becoming the requisite number of days delinquent as well as loans
that are never observed to become the requisite number of days delinquent.2° To make the data
as comparable as possible between the McDash and Fannie Mae sources, the Bureau excluded a
small number of loans from the McDash Data that were originated before 1999, and a small
number of loans from the Fannie Mae Data that were located in the Virgin Islands or Guam—in
each case such loans were not present in the other data source.’2* For computational reasons,

117 The Fannie Mae Data follow all loans from acquisition onward, and so this date is almost certainly the first time the
loan has ever been 90 days delinquent. In the McDash Data, it is possible for loans to enter the data after origination,
if they are transferred from a servicer that does not report to McDash to one that does. Only about 8 percent of loans
in the working foreclosure dataset are 9o or more days past due when they first appear in the McDash Data.

u8 T oans exit either dataset because of at least one of the following types of reasons: 1) the loan experiences the
outcome of interest, 2) the loan itself ends, or 3) the data on the loan ends. Loans may end for a variety of reasons
other than foreclosure, short sales (or deed-in-lieu of foreclosure), and prepayment. Data on a loan may end if the
loan is transferred, or if the loan was still active in the final month covered by the data.

19 To avoid misclassifying a temporary recovery as a true cure, loans are not considered cured unless they remain
current for three consecutive months. If this condition is met, the cure is deemed to have occurred on the first month
the loan became current. Again, loans might exit either dataset for a variety of reasons other than curing, including
foreclosures.

120 Both datasets use the MBA method to calculate delinquency status. Note that this restriction does mean that the
foreclosure datasets exclude loans that receive a modification before becoming 9o days delinquent.

121 The extracts from the McDash Data also exclude a small number of loans with state listed as “other.”
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the McDash Data used in this chapter consist of a random sample of 10 percent of all loans in
the data that meet the delinquency criteria stated above.22

Data of this nature present two related challenges, which require specialized methods to
address. First, the data do not always show whether or not an outcome eventually occurs. For
instance, if a loan in the Fannie Mae Data becomes 90 days delinquent in January 2016 and has
not experienced foreclosure by December 2017, the last month observed in the data, the data
cannot speak to whether that loan eventually experienced foreclosure. This in turn complicates
calculations, for instance, of the rate of foreclosures 36 months following a 9o-day delinquency.
This issue is known as “censoring,” and can, under some assumptions, be readily addressed

using the tools of duration analysis, also known as survival or hazard analysis.!23

Second, and closely related to the first issue, data on mortgage servicing presents an
environment with competing risks. That is, a loan may exit the data not only because of the end
of the data, but also because of other final outcomes. For example, if foreclosure is the outcome
of interest, a loan may exit the data because the borrower pays off the loan early, such as
through a refinance. This in turn will lead to biased estimates if the competing outcomes are
correlated with the risk of the outcome of interest. In the case of mortgage servicing data, the
competing outcomes are very likely to be correlated—borrowers who pre-pay likely have a very
different underlying risk of foreclosure from those who do not, and as a result a simple analysis
of borrowers who do not pre-pay will not be representative of the average risk of foreclosure.
This chapter uses specialized duration analysis tools to analyze data with competing risks. For

more technical detail on the methodology used in this chapter, see Appendix D.

4.2 Overall effects of the Rule on the
incidence of foreclosure

As noted above and discussed in detail in Chapter 2, several provisions of the Rule might be
expected to reduce the prevalence or incidence of foreclosure.'24 This section examines the

122 Ag discussed in Appendix C, the McDash Data are based on records from servicers that service approximately 60
percent of the entire U.S. mortgage market. The contributors to the McDash Data are primarily banks rather than
non-depository institutions. Due to the broader coverage of the McDash Data, the 10 percent sample used for this
chapter contains approximately as many loans as the full sample of the Fannie Mae Data.

123 Although widely used in many fields, including economics and finance, duration analysis originated in and takes
many of its terms of art, such as “survival” and “hazard,” from actuarial studies focusing on life insurance.

124 See 78 Fed. Reg. 10696, 10854—58 (Feb. 14, 2013).
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overall effect of the Rule on foreclosure based on datasets from the Fannie Mae Data and the
McDash Data which follow loans until foreclosure or other exit (see section 4.1). In both
datasets, the outcome of interest is a completed foreclosure, which might be a sale, auction, or
transition to real estate owned (REO) status by the bank that owns the mortgage,'25 depending
on the foreclosure process in the state where the property is located and the choices of the
servicer or the investor. This section first describes the patterns in the incidence of foreclosure

and then presents formal statistical estimates of the Rule’s effect.

4.2.1 Patterns in the incidence of foreclosure

The following analyses describe changes in the incidence of foreclosure since the effective date
of the Rule. Any changes, of course, may not necessarily be caused by the Rule but may instead
result from a variety of trends in the mortgage market, including the general improvement in
the economy and in the housing market in many states. This section describes the changes that
the Rule could potentially account for and identifies factors that the formal statistical analysis in

the next section needs to control for to attempt to isolate the effect of the Rule.

Figures 1 and 2, below, plot the incidence of foreclosures over time since becoming 9o days
delinquent, by the year a loan first became 9o days delinquent. The horizontal axis of each plot
shows the number of months since becoming 90 days delinquent, and the vertical axis shows the
cumulative incidence of foreclosure for such loans—in essence, the proportion that experienced
a completed foreclosure by that time.?2¢ Incidence rates are shown for 2005, 2008, 2011 and
2014, for three years after each loan first becomes 90 days delinquent. These years were chosen
to present snapshots of the incidence rate before, during, and after the housing crisis as well as
after the effective date of the Rule. Figure 1 uses the Fannie Mae Data, while Figure 2 uses the
McDash Data.

125 Tn general a transfer to REO status could occur with a deed-in-lieu of foreclosure; for purposes of this analysis a
loan is only considered to have a foreclosure completed if there was no deed-in-lieu.

126 Specifically, all the graphs in this subsection plot the cumulative incidence function for foreclosure, which is simply
the (unconditional) probability of experiencing a foreclosure by a certain number of months. The calculation uses the
competing-risks analog of the well-known Kaplan-Meier estimate of the survival function. The incidence in each
period is simply the probability of surviving until that period (i.e., not experiencing a foreclosure or any competing
risk), multiplied by the fraction of loans still under observation that experience foreclosure that month. The
cumulative incidence is simply the cumulative sum of the incidence in each period up to the current one. This
calculation accounts for both random censoring (e.g., transfers) and competing risks (e.g., prepayment) that might
cause a loan to leave the data prior to foreclosure. For more details on the calculation, see Appendix D.
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FIGURE 1: CUMULATIVE INCIDENCE OF FORECLOSURE FOR LOANS THAT HAVE BECOME 90 DAYS
DELINQUENT, BY THE YEAR THE LOAN BECAME 90 DAYS DELINQUENT (FANNIE MAE DATA)
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FIGURE 2: CUMULATIVE INCIDENCE OF FORECLOSURE FOR LOANS THAT HAVE BECOME 90 DAYS
DELINQUENT, BY THE YEAR THE LOAN BECAME 90 DAYS DELINQUENT (MCDASH DATA)
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The incidence of foreclosure increases steadily over the first two years after a loan becomes 90
days delinquent, but increases less rapidly after two years. The rate of increase has changed
substantially over time, however. Consistent with the trends presented in the preceding chapter,
both figures show that the incidence of foreclosure increased dramatically for loans that first
became 90 days delinquent in 2008 compared with loans that first became 90 days delinquent
in 2005, before the housing crisis. After 2008, the incidence of foreclosure over time declined in
both datasets, although this decline was more pronounced for the set of loans in the McDash
Data. For loans in either dataset that first became 90 days delinquent in 2008, about 35 percent
had experienced a completed foreclosure 36 months later. By comparison, for loans that
became 90 days delinquent in 2014, about 23 percent of Fannie Mae loans and about 18 percent
of loans in the McDash Data had experienced a completed foreclosure within 36 months. It is
not clear whether the differences across the two data sources are due to the different samples of
loans used in the two data sources or disparities in how the two datasets record foreclosures.
Nonetheless, although the levels may differ, the broad trends over time are similar between the
Fannie Mae Data and McDash Data.
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The remaining descriptive analyses in this section focus on changes in the incidence of
foreclosure between loans that first became 90 days delinquent in 2011, before the effective date
of the Rule, and loans that first became 90 days delinquent in 2014, after the effective date.
These analyses are intended to illustrate the changes in the incidence of foreclosure between the
pre- and post-Rule periods, but should not be interpreted as the causal effect of the Rule—a
number of other changes were occurring between these two years, including the National
Mortgage Settlement (NMS) and the introduction of the GSE Streamlined Modification
program. The next subsection uses regression analysis to attempt to account for some of these

other factors.

The next two analyses focus on the Fannie Mae Data—results using the McDash Data are

similar, differing in levels but not in patterns.

Loan modifications may be an important factor in helping delinquent borrowers avoid
foreclosure. Many of the Rule’s requirements address informing borrowers about loss
mitigation options such as loan modifications, and the application and timely evaluation of
borrowers for such options. Figure 3, below, breaks out the incidence of foreclosure in the
Fannie Mae Data by year of delinquency and whether the borrower had a modification in effect
as of their last observation in the data. For comparison, about 36 percent of loans that became
90 days delinquent in 2011 and 39 percent of loans that became 9o days delinquent in 2014

received a modification within 36 months.
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FIGURE 3: CUMULATIVE INCIDENCE OF FORECLOSURE FOR LOANS THAT BECOME 90 DAYS
DELINQUENT, BY YEAR AND WHETHER OR NOT THE LOAN WAS MODIFIED BY THE LAST
MONTH IT WAS OBSERVED (FANNIE MAE DATA)

Year became 90 days delinquent

2011 2014

0.5

Not Modified
) 0.4
=5
()]
Ke]
[&]
p
Ne]
S 0.3
(0]
(8]
c
[0}
o
2
= 0.2
[}
=
5
=)
£
=]
O o1
modified
] ’_——_‘__'_'__'_'_'_'_,_,_._
0.0 _— ——— —
0 12 24 36

Months since becoming 90 days delinquent

The incidence of foreclosure was much lower for borrowers who received a modification—fewer
than 5 percent of such borrowers had foreclosure completed within three years of becoming 9o
days delinquent in 2011. In contrast, 45 percent of borrowers with unmodified loans who
became 90 days delinquent in 2011 experienced foreclosure within three years. The decline in
the incidence of foreclosure for loans that became 9o days delinquent in 2014 occurred entirely
for unmodified loans—if anything the incidence of foreclosure increased slightly for modified
loans. Although not the focus of this analysis, the difference in the incidence of foreclosure
between modified and unmodified loans suggests that loan modifications are, in general,
effective at preventing foreclosure rather than simply delaying it, at least over a horizon of three
years.

As discussed in the previous chapter, foreclosure rates differ substantially by state, particularly
depending on whether the state has a judicial foreclosure regime. Figure 4 shows the
cumulative incidence rates of foreclosure by year and type of state, again focusing on the Fannie

Mae Data because the results in the McDash Data are very similar. Comparing the two panels
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shows that, for loans that became 90 days delinquent in 2011, significantly fewer experienced
foreclosure within three years in states with judicial foreclosure. At the same time, the incidence
rate declined only in states without judicial foreclosure. Other elements of state law besides a
judicial foreclosure regime may influence the incidence of foreclosure as well. This comparison

serves to illustrate the importance of controlling for baseline differences across states.

FIGURE 4: CUMULATIVE INCIDENCE OF FORECLOSURE FOR LOANS THAT BECOME 90 DAYS
DELINQUENT, BY YEAR AND TYPE OF STATE FORECLOSURE REGIME (FANNIE MAE DATA)
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The incidence of foreclosure before and after the Rule also varied across segments of the market.
Figure 5, below, uses the McDash Data to calculate the cumulative incidence of foreclosure by
the type of investor that owned the loan, grouped into government-insured loans securitized by
Ginnie Mae (e.g., FHA, VA), GSE loans (e.g., Fannie Mae), loans held in the portfolio of the
loan’s servicer, and loans securitized by private label investors.2? The incidence of foreclosure
for seriously delinquent loans varies widely across these categories. For loans that are observed

127 ] oans in the McDash Data can switch investors from month to month; although this can occur if the loan is sold,
the most common reason for this to occur is due to buyouts of delinquent loans from Ginnie Mae. For this analysis
however, loans are assigned the investor type that owned the loan in the first month they appear in the data.

73 BUREAU OF CONSUMER FINANCIAL PROTECTION



becoming 90 days delinquent in 2011, the incidence of foreclosure after three years ranged from
almost 25 percent for government-insured loans to around 14 percent for originator-owned
loans. The incidence of foreclosure was lower for GSE loans that became 90 days delinquent in
2014, compared to such loans that became 90 days delinquent in 2011.

FIGURE 5: CUMULATIVE INCIDENCE OF FORECLOSURE FOR LOANS THAT BECOME 90 DAYS

DELINQUENT, BY YEAR AND TYPE OF INVESTOR (MCDASH DATA)
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Servicer practices are also a significant determinant of the risk of foreclosure—indeed, as
discussed in Chapter 1, this was a primary motivation for the 2013 RESPA Servicing Rule.
Figure 6, below, illustrates this using the Fannie Mae Data. The Fannie Mae Data include a
servicer identifier for any servicers that hold more than 1 percent of the loan volume in the
Fannie Mae data, with smaller servicers pooled in an “Other” category. There are about 35
servicers identified in this manner, including five entities for whom the requirements of the
NMS became binding in April 2012 and four others that joined the settlement later, with the
requirements binding in 2013. Figure 6 breaks out the cumulative incidence of foreclosure for
loans that became 90 days delinquent by year and whether the loan was serviced by an NMS

servicer. Note that the national servicing standards required by the NMS became binding for
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most servicers subject to it between 2012 and 2013, and expired three and a half years later.
Thus, any changes in foreclosure incidence between 2011 and 2014 reflect both the Rule and the
NMS itself in addition to any other trends and shifts that may have been occurring in the
mortgage market. The figure shows a substantial decline in the incidence of foreclosure for
delinquent loans serviced by parties to the NMS. For loans that became delinquent in 2011, the
incidence of foreclosure for loans serviced by NMS servicers was around double that of non-
NMS servicers at any point in time after becoming 90 days delinquent. NMS servicers actually
had a slightly lower incidence of foreclosures compared to non-NMS servicers for loans that
became 90 days delinquent in 2014. Given that a large fraction of loans in the McDash Data are
serviced by large banks, it is possible that the differences in the overall incidence of foreclosure
between the two datasets are due to a higher proportion of loans serviced by NMS servicers in
the McDash Data compared with the Fannie Mae Data.

FIGURE 6: CUMULATIVE INCIDENCE OF FORECLOSURE FOR LOANS THAT BECOME 90 DAYS
DELINQUENT, BY YEAR AND WHETHER SERVICER WAS PARTY TO THE NATIONAL MORTAGE
SETTLEMENT (FANNIE MAE DATA)
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The results in this section indicate that the incidence of foreclosure has declined substantially

for loans that became 90 days delinquent since the effective date of the Rule. As the results in
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this section demonstrate, the reduction in the incidence of foreclosure was limited to particular
sections of the market. In some cases it would make sense for the Rule to only affect those
segments, but even then care should be taken in attributing these changes to the Rule. Above
all, the results in this section illustrate that it is important to account for differences in

foreclosure rates across loan products, states, and servicers, among other factors.

4.2.2 Modeling the effect of the Rule on foreclosure

Building on the descriptive results above, this section next presents statistical estimates of the
overall effect of the 2013 RESPA Servicing Rule on foreclosures. The goal is to establish, to the
extent possible given the limitations of the data, the causal effect of the Rule on the incidence of
foreclosures. The results in this section are based on a regression model that accounts for both
censoring and competing risks as well as loan characteristics and factors other than the Rule
that may affect the incidence of foreclosures. The regressions use the full data described in
section 4.1, rather than simply comparing loans that became 9o days delinquent in 2011 to those
that became 90 days delinquent in 2014. In essence, the effect of the Rule is estimated by
comparing similar loans that have had the same amount of time pass since becoming 90 days
delinquent, but with or without the Rule in effect—equivalent to comparing the vertical distance
between two lines in the cumulative incidence figures above, except with other loan
characteristics and policies held constant. See Appendix D for technical details on the

regression methodology.

As noted above, the key variable in the regression model is an indicator for whether or not the
Rule was effective at the beginning of the current month. In addition to the indicator for the
Rule, all of the regressions control for a set of policy variables (e.g., the NMS and the FHFA
Servicing Alignment Initiative) and loan characteristics, including state, origination year, and
the year the delinquency began.2® The full results of the regression models, with coefficients,

are presented in Appendix D.

128 Specifically, the regressions for both datasets include origination year, state and year-of-delinquency fixed effects,
the percentage change in the state average Black Knight house price index since the previous month, an indicator for
whether the FHFA Servicing Alignment Initiative was in effect in the current month, indicators for whether a loan
was currently experiencing the foreclosure moratoria enacted by the GSEs in 2008 or by the NMS parties between
September 2010 and December 2013, an indicator for whether a loan modification was in effect in the current month,
the number of months the loan was delinquent at the start of the month, the current interest rate, the current unpaid
balance, and an indicator for whether the loan was originated for the purpose of refinancing. Regressions using the
Fannie Mae Data further control for servicer, the debt-to-income ratio and borrower credit score, both calculated at
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The regression model is then used to predict how many additional foreclosures would have
occurred without the Rule for loans that became 9o days delinquent in 2014. Table 1, below,
shows the results of this prediction exercise. The first column shows results based on the model
using the Fannie Mae Data and the second column shows results based on the McDash Data.
The first row shows, for loans that became 90 days delinquent in 2014, the predicted change in
the incidence of foreclosure 36 months later due to the Rule. To put these numbers in
perspective, the remainder of the table extrapolates this change in incidence to the change in the
level of foreclosures in the entire mortgage market. The second row of Table 1 reports the total
number of loans that became 90 days delinquent in 2014 in each dataset, and the third row of
the table reports the change in the number of foreclosures after 36 months one would expect to
see in the dataset based on the change in incidence. Of course, the datasets used for the models
contain a subset of all seriously delinquent loans in the mortgage market.’29 Data from the
Federal Reserve Bank of New York indicate that about $218 billion of mortgage balances
became 90 days delinquent in 2014, while the Fannie Mae Data used in this section represented
$4.9 billion of mortgage balances and the McDash Data represented $6.5 billion.'3° The fourth
row of Table 1 reports the multiplier needed to make each dataset equivalent to the market as a
whole. 3t The final row of Table 1 reports an estimate of the total number of foreclosures within

three years that could have been prevented had the Rule been in effect in 2011.

TABLE 1: PREDICTED CHANGE IN FORECLOSURES CAUSED BY THE RULE, BASED ON ESTIMATES
FROM A COMPETING RISKS HAZARD MODEL

Fannie Mae Data McDash Data
Predicted Change in Cumulative Incidence of Foreclosure -0.023 -0.02
# Loans In Data That Became 90 Days Delinquent in 2014 37,810 38,228
Predicted Change in Foreclosures In Data -856 =773
Multiplier to Match Data to Market 44222 33.82
Predicted Change In Foreclosures in Market -37,854 -26,142

origination, and an indicator for whether the NMS applied to a loan (i.e., for loans serviced by NMS servicers after the
NMS effective date). Regressions using the McDash Data also control for investor, the current monthly payment
(principal and interest) and whether the loan has a fixed rate. For more information on the fields included and not
included, see Appendix D.

1290 The Fannie Mae Data includes only loans guaranteed by Fannie Mae, and only 30-year amortizing fixed-rate loans
for single family homes. The McDash Data includes only loans from the set of servicers that report data to Black
Knight, and is also limited to 30-year loans for single family homes. Moreover, as noted above, for computational
reasons the model was estimated using a 10 percent random sample of loans from the McDash Data.

130 Fed. Reserve Bank of N.Y., Quarterly Report on Household Debt and Credit, at 11 (Q1 2011) (“New Seriously
Delinquent Balances by Loan Type”).

131 That is, this row reports 218.6 billion divided by the total unpaid balance of loans that were newly 9o days
delinquent in 2014 in each dataset. This calculation assumes both that the average balance at 9o days delinquency in
the data is equivalent to the average balance in the market as a whole at 9o days delinquent, and that the loans in
each dataset are representative of the mortgage market as a whole. While neither assumption likely holds exactly in
practice, it is reasonable as a way to roughly quantify the magnitude of the effect of the Rule.
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Taking the model using the Fannie Mae Data as an example, the model predicts that for loans
that became 9o days delinquent in 2014, the Rule lowered the cumulative incidence rate of
foreclosure after 36 months by 2.3 percentage points. For reference, Figure 1 shows that about
22 percent of all loans that became 90 days delinquent in 2014 experienced a completed
foreclosure within three years. The data used for the model contain about 38,000 loans that
first became 90 days delinquent in 2014, and so the reduction in the cumulative incidence rate
implies that the Rule reduced the number of completed foreclosures within three years in this
dataset by 856. The roughly 38,000 loans in the Fannie Mae Data that became 9o days
delinquent in 2014 represent roughly 2 percent of all mortgage balances that became 9o days
delinquent in 2014, and so multiplying by about 44 gives approximately the effect on the whole
market—a reduction of almost 38,000 loans. In other words, the model predicts that if the Rule
had not gone into effect in 2014, approximately 38,000 more borrowers who became delinquent
that year would have experienced foreclosure within three years. The model using the McDash
Data predicts a somewhat smaller effect of the Rule on foreclosures—a reduction of about

26,000 foreclosures.

The analysis above is premised on several assumptions, which may not hold in practice. First,
the bottom line estimate of foreclosures prevented in the market as a whole assumes that the
data are representative of the mortgage market as a whole—or, more precisely, of the population
of loans that became 90 days delinquent in 2014. The Fannie Mae Data represent the universe
of fully-amortizing, fixed-rate, single family mortgages guaranteed by Fannie Mae, and the 10
percent random sample of the McDash Data used for the regression analysis is representative of
single family mortgages reported to Black Knight, which make up a majority of loans in the
market. However, if the Rule had substantially different effects on loans that are in neither the
Fannie Mae nor the McDash Data, this analysis cannot account for those differences. The fact
that the Fannie Mae and McDash Data ultimately give similar results, despite having very
different sets of loans, may provide some indication that these results are representative of the

market as a whole.

Second, although the regression models contain a variety of controls designed to account for
factors unrelated to the Rule that may have affected the incidence of foreclosure, it is not
possible to account for all factors that may affect foreclosure. In particular, if there was a
downward trend in the incidence of foreclosure around the effective date of the Rule, a
comparison of similar borrowers before and after the Rule could show a decline in incidence
even if nothing changed. The many controls in the regression model are intended to adjust for
any such trend, but they may not do so perfectly. There is a way to test for the presence of an
unrelated trend around the effective date of the Rule: rather than using a single indicator for
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whether the current month is before or after the effective date of the Rule, one can estimate the
model with a set of indicators denoting 12 or more months before the Rule, 9 to 12 months
before the Rule, 6 to 9 months before the Rule, 3 to 6 months before the Rule, 0 to 3 months
before the Rule, 0 to 3 months after the Rule, and so on with the final indicator being for 24 or
more months after the Rule.®32 The pre-Rule indicators will then capture any general trend in
foreclosures around the time of the Rule after adjusting for other factors, and any difference
between that trend and the effect of the post-Rule indicators will capture the effect of the Rule
on the incidence of foreclosure. That is, if the Rule truly had an effect on the incidence of
foreclosure, there should be a break in the trend around the time of the Rule.33 Figure 7, below,
shows the results of this test using the Fannie Mae Data, plotting the model coefficients for the
pre- and post-Rule indicators described above and a dashed line to show the slope of the pre-
Rule trend. 34

132 As the set of indicators described here covers all possible cases, one bin must be omitted to avoid perfect
multicollinearity—the reference category used in the figure is 0 to 3 months post-Rule. Note that the underlying data
is still at a monthly frequency, such that the indicator for e.g., 0 to 3 months pre-Rule will be equal to one for three
periods in a row for loans still at risk in the last quarter of 2013.

133 This type of test is referred to as a distributed-lags type event study. Note that the term “event study” has more
than one usage in the economics and finance literatures. The usage here, referring to a regression with a set of
indicators for leads and lags around an event, is commonly used in labor economics and public finance. This is
somewhat different from the empirical method by the same name frequently used in corporate finance, which
involves estimating abnormal returns to an asset around a particular event. See Danielle Sandler & Ryan Sandler,
Multiple Event Studies in Public Finance and Labor Economics: A Simulation Study With Applications, 39 J. of
Econ. & Soc. Methodology 31 (2014) (for discussion and background).

134 The equivalent model using the McDash Data is similar. Note that, as discussed in more detail in Appendix D,
there is no easy interpretation for the magnitude of the coefficients of the regression model—a positive coefficient
indicates an increase in the incidence of foreclosure, and a negative coefficient indicates a decrease, but the
magnitudes are not readily interpretable. The dashed line is computed by estimating a parametric event study with a
linear pre-trend. A parametric event study omits indicators for the pre-Rule period, and instead includes a trend in
event-time (that is, time relative to the Rule, rather than time relative to the start of delinquency), which captures the
pre-Rule trend. The line plotted in the figure is the slope of the pre-Rule trend line. See Carlos Dobkin et al., The
Economic Consequences of Hospital Admissions, 108 Am. Econ. Rev. 2 (2018).
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FIGURE 7: EFFECT OF THE RULE ON THE INCIDENCE OF FORECLOSURE: EVENT STUDY RESULTS
FROM A COMPETING RISKS HAZARD MODEL (FANNIE MAE DATA)
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The figure shows that even after controlling for other factors in the model, there was still a
downward trend in the incidence of foreclosures before the effective date of the Rule. In other
words, the controls used in the model do not fully explain why foreclosures were decreasing
during the period leading up to the Rule. However, following the effective date of the Rule, the
incidence of foreclosures fell further relative to the trend as illustrated by the sharp drop in the
estimate six months after the effective date and continued decline through 20 months post-Rule.
This result indicates at a minimum that the timing of the effect shown in Table 1 lines up with
the effective date of the Rule, although the model cannot rule out the possibility that some other
policy change or other factor that took place in January 2014 contributed to the decline in the
incidence of foreclosures. Still, given the substantial effects of specific provisions of the Rule on
foreclosure outcomes described later in this report, it seems plausible that the Rule is an
important driver of this effect.35

135 See, in particular, the results of Chapter 9.
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4.3 Overall effects of the Rule on the
incidence of recovery from delinquency

As noted above and discussed in detail in Chapter 2, while the Rule does not require owners or
investors to offer loan modifications or loss mitigation options, several provisions of the Rule
were intended to inform borrowers about loss mitigation options and to establish a more fair
application and evaluation process for such options. Although the Bureau was not seeking to
achieve a particular level of loan modifications through the Rule, the expected effect of many
provisions was to assist borrowers in retaining their property if they desired and to mitigate
losses for investors.'3¢ This section examines the overall effects of the Rule on loan
modifications and self-cures (becoming current on the loan without assistance) jointly. There
are two reasons for pooling these two outcomes, one substantive and one practical.
Substantively, having borrowers retain their homes and resume making regular payments
benefits both borrowers and investors regardless of how this occurs, and the Rule could have
affected the incidence of both loan modifications and self-cures.'3” On a practical level, loan
modifications are not always recorded reliably in the data, particularly in the McDash Data.38
However, in both the Fannie Mae and McDash Data, loans almost always are marked current
when they begin a permanent loan modification. Thus, becoming current following a
delinquency is a good proxy for both self-cures and loan modifications, but does not distinguish
between the two outcomes. This section refers to these joint outcomes as “recovery,” and this
section studies the effect of the Rule on the incidence of recovery.

The analysis in this section examines loans in the Fannie Mae Data and the McDash Data from

the month they are first observed being 30 days delinquent until they recover or otherwise exit

136 See 78 Fed. Reg. 10696, 10808 (Feb. 14, 2013).

137 For instance, the servicer outreach required by the early intervention provisions discussed in Chapter 6 may induce
borrowers to complete loss mitigation applications earlier and thus receive a loan modification, or prompt borrowers
to self-cure. Similarly, the prohibition on making a first notice or filing of foreclosure proceedings before a borrower
becomes 120 days delinquent, discussed in Chapter 9, provides more time for borrowers to complete a loss mitigation
application before beginning foreclosure proceedings, but also provides more time for borrowers to self-cure before
beginning foreclosure proceedings.

138 Modifications are only reliably recorded in the McDash Data for loans in the data set’s loss mitigation module. Not
all servicers provide information for that module. Depending on the year, between one-quarter and one-half of all
loans are not in the loss mitigation module, and there is no way of knowing whether or when loans that are not in the
module receive a loan modification. Moreover, the loss mitigation module does not cover any loans that become
delinquent before 2008. Focusing on becoming current in general rather than through a permanent modification
specifically allows the use of all loans, regardless of whether they are included in the loss mitigation module. As such,
all loans in the McDash Data, regardless of whether they are part of the loss mitigation module, are included in the
analysis in this section.
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the data (see section 4.1). In both datasets, the outcome of interest is becoming current or
having a flag for a permanent loan modification. Recovery is considered to occur in the first
month the delinquent loan becomes current or has a permanent modification flag, but is not
counted as a true recovery unless the loan remains current for at least three months.39 This
section first describes the patterns in the incidence of recovery and then presents formal

statistical results on the effect of the Rule.

4.3.1 Patterns in the incidence of recovery

The following analyses describe changes in the incidence of recovery since the effective date of
the Rule. Note that any such changes were not necessarily caused by the Rule. There are a
variety of trends in the mortgage market that could account for these changes, including the
general improvement in the economy and in the housing market in many states. Instead, the
results in this section describe the changes that the Rule could potentially account for, and
identify important factors that the formal statistical analysis in the next subsection will need to

control for.

Figures 8 and 9, below, plot the probability of a recovery over time since becoming 30 days
delinquent, by the year a loan first became 30 days delinquent. The horizontal axis of each plot
shows the number of months since becoming 30 days delinquent, and the vertical axis shows the
cumulative fraction of such loans that recovered by that time.*4° Figure 8 uses the Fannie Mae
Data, and Figure 9 uses the McDash Data.

139 The three-month requirement is intended to distinguish between loans that have resumed regular payments,
whether through self-cure or modification, from those that have temporarily become current as part of a period of
rolling delinquency. There are many examples in the data of loans that become delinquent for an extended period,
but make some payments, with their total days past due fluctuating up and down. In choosing the three-month
minimum period to treat as a true recovery, there is a tradeoff—too short, and some loans that never really resumed
regular payments are considered to have recovered; too long, and loans that actually recovered but later suffered a
shock unrelated to their original delinquency are considered to be still “at risk” for recovery.

140 Specifically, all the graphs in this subsection plot the cumulative incidence function for recovery, which is the
(unconditional) probability of becoming current by a certain number of months. The calculation uses the competing-
risks analog to the well-known Kaplan-Meier estimate of the survival function. The incidence in each period is the
probability of surviving until that period (i.e., not experiencing the outcome of interest or any competing risk),
multiplied by the fraction of loans still under observation that recover that month. The cumulative incidence is the
cumulative sum of the incidence in each period up to the current one. This calculation accounts for both random
censoring (e.g., transfers) and competing risks (e.g., prepayment) that might cause a loan to leave the data prior to
recovery. For more details on the calculation, see Appendix D.
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FIGURE 8: CUMULATIVE INCIDENCE OF RECOVERY FOR LOANS THAT BECOME 30 DAYS DELINQUENT,
BY YEAR THE LOAN BECAME 30 DAYS DELINQUENT (FANNIE MAE DATA)
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FIGURE9: CUMULATIVE INCIDENCE OF RECOVERY FOR LOANS THAT BECOME 30 DAYS DELINQUENT,
BY YEAR THE LOAN BECAME 30 DAYS DELINQUENT (MCDASH DATA)
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For loans in both data sets, there was a noticeable shift in the timing and frequency of recovery
between loans that became 30 days delinquent in 2005, before the housing crisis, and loans that
became 30 days delinquent in 2008, during the crisis. The differences were most pronounced
roughly one year after becoming 30 days delinquent, with about 15 percentage points fewer
borrowers who became 30 days delinquent in 2008 recovering in one year, compared to
borrowers who became 30 days delinquent in 2005. In both datasets the incidence of recovery
was higher for loans that became 30 days delinquent in 2011 than in 2008, and the recovery rate
for loans that became 30 days delinquent in 2014 exceeded the 2005 level. About 60 to 85
percent of all loans in both datasets recover within three years of becoming 30 days delinquent,
with some variation depending on the year the borrower became delinquent. Fewer loans in the
McDash Data recovered within a few months—the incidence of recovery in the first month after
becoming 30 days delinquent was around one-third in each year, compared to around one-half

for loans in the Fannie Mae Data.

Although there is an important interaction between recovery and foreclosures, the type of state

foreclosure regime appears to have less of an effect on recovery than on foreclosures. Figure 10
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breaks out the cumulative incidence of recovery in the Fannie Mae Data by the year each loan
became 30 days delinquent and whether the state had a judicial foreclosure process. Recovery
rates and differences in recovery rates for loans that became delinquent in 2011 versus 2014 are

similar in both types of states.4

FIGURE 10: CUMULATIVE INCIDENCE OF RECOVERY FOR LOANS THAT BECOME 30 DAYS DELINQUENT,
BY YEAR AND TYPE OF STATE FORECLOSURE REGIME (FANNIE MAE DATA)
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The difference in the incidence of recovery between loans that were serviced by parties to the
NMS and those that were not is also less pronounced, compared to the incidence of foreclosures.
Figure 11, below, shows the cumulative incidence of recovery for loans that became 30 days
delinquent before and after the effective date of the Rule, broken out by whether the loan was
serviced by an NMS servicer. The figure uses the Fannie Mae Data, as the McDash Data does
not have servicer identifiers. Although loans serviced by NMS servicers were slightly more likely

141 Results using the McDash Data are similar.
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to recover earlier in delinquency, this difference persisted for loans that became delinquent after
the effective dates of the Rule and the NMS.

FIGURE 11:
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There is some variation in the incidence of recovery across loans held by different types of

investors. Figure 12 uses the McDash Data to plot the cumulative recovery rate for loans that

become 30 days delinquent in 2011 or 2014, separately for different types of investors. Both

before and after the effective date of the Rule, loans held by the GSEs and government-insured

loans had the highest incidence of recovery. Given that the FHFA Servicing Alignment Initiative

imposed requirements around loss mitigation applications and was already in effect for loans

that became delinquent in 2011, this result should be expected to some extent. Other types of

loans had lower rates of recovery, but the cuamulative incidence of recovery increased the most

for private-label loans that became 30 days delinquent in 2014, compared to 2011.
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FIGURE 12: CUMULATIVE INCIDENCE OF RECOVERY FOR LOANS THAT BECOME 30 DAYS DELINQUENT,
BY YEAR AND INVESTOR TYPE (MCDASH DATA)
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4.3.2 Modeling the effect of the Rule on recovery

Building on the descriptive results above, this section next presents statistical estimates of the
overall effect of the 2013 RESPA Servicing Rule on recovery. Here the goal is to establish, to the
extent possible given the limitations of the data, the potential causal effect of the Rule on the
incidence of recovery. The results in this section are based on a regression model that accounts
for both censoring and competing risks as well as loan characteristics and other factors that may
affect the incidence of recovery besides the Rule. The regressions use the full data described in
section 4.1, rather than simply comparing loans that became 30 days delinquent in 2011 to those
that became 30 days delinquent in 2014. In essence, the effect of the Rule is estimated by
comparing similar loans that have had the same amount of time pass since first being observed
becoming 30 days delinquent, but with or without the Rule in effect. This is conceptually
equivalent to comparing the vertical distance between two lines in the figures above while
holding other loan characteristics and policies constant. See Appendix D for technical details on
the regression methodology. A difference from the statistical results in the previous section is

that foreclosure sales are treated as a competing event.
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As noted above, the key variable in the regressions models in this section is an indicator for
whether or not the Rule was in effect at the beginning of the current month. In addition to the
indicator for the Rule, all of the regressions control for a set of policy variables (e.g., the NMS
and the FHFA Servicing Alignment Initiative) and loan characteristics, including state,
origination year, and the year the delinquency began. 4> The full coefficient results are

presented in Appendix D.

The regression model in each dataset is then used to predict how many fewer recoveries would
have occurred without the Rule. Table 2, below, presents the predicted effect of the Rule on
recovery. The methodology for this prediction exercise is identical to that described in section

4.2.2, above; see that section and Appendix D for details.

TABLE 2: PREDICTED CHANGE IN RECOVERY CAUSED BY THE RULE, BASED ON ESTIMATES FROM A
COMPETING RISKS HAZARD MODEL

Fannie Mae Data McDash Data
Predicted Change in Cumulative Incidence of Recovery 0.045 0.15
# Loans In Data That Became 30 Days Delinquent in 2014 105,644 71,811
Predicted Change in Recovery In Data 4,737 10,556
Multiplier to Match Data to Market 26.788 34.2
Predicted Change In Recovery in Market 126,892 360,971

Taking the model using the Fannie Mae Data as an example, the model predicts that for loans
that became 30 days delinquent in 2014, the cumulative incidence rate of recovery after three
years increased by 4.5 percentage points because of the Rule. The data used for the model
contain about 105,600 loans that first became 30 days delinquent in 2014, and so the change in
the cumulative incidence rate implies that 4,737 more loans in the data would have recovered
from delinquency within three years. The roughly 105,600 loans in the Fannie Mae Data that
became 30 days delinquent in 2014 represent about 4 percent of all mortgage balances that
became 30 days delinquent in 2014, and so multiplying by about 27 gives approximately the
effect on the whole market—an increase of about 127,000 loans. In other words, the model
predicts that because of the Rule, 127,000 more borrowers recovered within three years. The

model using the McDash Data predicts a significantly larger change of about 361,000 recoveries.

142 The variables used in the recovery regressions are the same as in the foreclosure regressions described in section
4.2.2 above, with two exceptions: for both datasets, no indicator for having a loan modification is used, as this is part
of the outcome variable, and in the McDash Data an indicator for having been referred to foreclosure is also included.
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As with the analysis on foreclosures described in section 4.2.2 above, the analysis above is
premised on several assumptions, which may not hold in practice. First, the bottom line
estimates of recoveries in the market as a whole assumes that the data are representative of the
mortgage market as a whole—or, more precisely, the population of loans that became 30 days
delinquent in 2014. The Fannie Mae Data do represent the universe of fixed-rate, single family
mortgages guaranteed by Fannie Mae, and the 10 percent random sample of the McDash Data
used for the analysis is representative of single family mortgages reported to Black Knight,
which make up a majority of loans in the market. However, if the Rule had substantially
different effects on loans in neither the Fannie Mae nor the McDash Data, this analysis cannot
account for those differences. The fact that the Fannie Mae and McDash Data ultimately give
very different results for this analysis particularly indicates a need for caution.

Second, although the regression models contain a variety of controls designed to account for
factors unrelated to the Rule that may have affected the incidence of recovery, it is not possible
to account for all factors that may affect recovery. In particular, if there was an upward trend in
the incidence of recovery around the effective date of the Rule, a comparison of similar
borrowers before and after the Rule could show a decline in incidence even if nothing changed.
The many controls in the regression model are intended to adjust for any such trend, but they
may not do so perfectly. Similar to the analysis for foreclosures, a test for an unrelated trend is,
rather than using a single indicator for before or after the effective date, to estimate the model
with a set of indicators denoting 12 or more months before the Rule, 9 to 12 months before the
Rule, 6 to 9 months before the Rule, 3 to 6 months before the Rule, o to 3 months before the
Rule, 0 to 3 months after the Rule, and so on with the final indicator being 24 or more months
after the Rule. The pre-Rule indicators will then capture any general trend in recovery around
the time of the Rule after adjusting for other factors, and any difference between that trend and
effect of the post-Rule indicators will capture the effect of the Rule on the incidence of recovery.
That is, if the Rule truly had an effect on the incidence of recovery, there should be a break in the
trend around the time of the Rule. 43 Figure 13, below, shows the results of this test using the
McDash Data, plotting the model coefficients for the pre- and post-Rule indicators described

above and a dashed line to show the slope of the pre-Rule trend. 44

143 This type of test is referred to as a distributed-lags type event study. See Sandler, supra note 133 (for discussion
and background).

144 The equivalent figure using the Fannie Mae Data is similar. Note that, as discussed in more detail in Appendix D,
there is no easy interpretation for the magnitude of the coefficients of the regression model—a positive coefficient
indicates an increase in the incidence of foreclosure, and a negative coefficient indicates a decrease. The dashed line
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FIGURE 13: EFFECT OF THE RULE ON THE INCIDENCE OF RECOVERY: EVENT STUDY RESULTS FROM A
COMPETING RISKS HAZARD MODEL (MCDASH DATA)
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The figure shows that even after controlling for other factors in the model, there was a slight
downward trend in the incidence of recovery around the effective date of the Rule. Following
the effective date of the Rule, the incidence of recovery increased substantially, then began to
trend upward somewhat. This result at a minimum indicates that the timing of the effect shown
in Table 2 lines up with the effective date of the Rule, although the model cannot rule out the
possibility that some other policy or other factor that took place in January 2014 contributed to
the increase in the incidence of recovery.

4.4 Summary and conclusion

Many of the provisions of the 2013 RESPA Servicing Rule are intended to establish a fair process
for review of loss mitigation applications to help borrowers avoid foreclosure when possible.

Administrative data from Fannie Mae and McDash show that borrowers who became delinquent

is computed by estimating a parametric event study with a linear pre-trend. A parametric event study omits
indicators for the pre-Rule period, and instead includes a trend in event-time (that is, time relative to the Rule, rather
than time relative to the start of delinquency), which captures the pre-Rule trend. The line plotted in the figure is the
slope of the pre-Rule trend line. See Dobkin, supra note 134.
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were less likely to experience foreclosure after the effective date of the Rule compared to before
the effective date of the Rule. A statistical model of the incidence of foreclosure shows that
foreclosures decreased at the time the Rule became effective, even after controlling for other
policies, trends, and loan characteristics. The model suggests that the Rule prevented at least
26,000 foreclosures for loans that became seriously delinquent in 2014. The Rule also appears
to have had an effect on borrowers’ ability to recover from delinquency, whether by self-curing
or by obtaining a loan modification. This effect appears both in the raw data and after
controlling for other factors. A model of recovery from delinquency suggests that the Rule

caused at least 127,000 additional borrowers to recover from delinquency.

The statistical evidence indicates that the changes in foreclosures and recoveries coincide with
the effective date of the Rule, rather than being the continuation of a pre-existing trend.
However, an important limitation of these analyses is that they cannot distinguish between the
effect of the Rule and the effect of any other events that occurred on or around January 2014. In
particular, the GSE Streamlined Modification program was rolled out widely to servicers in
January 2014, and the Bureau’s 2013 Ability-to-Repay/Qualified Mortgage Rule45s became
effective on the same day as the 2013 RESPA Servicing Rule. Moreover, this analysis of the
overall effects of the Rule cannot distinguish between the effects of individual provisions of the
Rule. Based on this analysis alone, it is possible for individual provisions to have contributed to
all, some, or none of the overall change in foreclosures and recoveries, and it is even possible
that some provisions had a detrimental effect on foreclosures and recoveries that was offset by
positive effects from other provisions. Subsequent chapters of this report examine the effects of
individual provisions of the Rule.

145 Ability-to-Repay and Qualified Mortgage Standards Under the Truth in Lending Act (Regulation Z), 78 Fed. Reg.
6408 (Jan. 30, 2013).
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5. Overall effects of the Rule on
servicing costs

This chapter discusses what the Bureau learned about how the 2013 RESPA Servicing Rule
affected the overall cost of servicing mortgage loans. The cost to servicers of complying with
specific provisions of the Rule is discussed in later chapters that address those provisions.

The first two sections of this chapter discuss servicing costs generally, overall trends in those
costs, and trends in labor productivity at mortgage servicers. The third section of the chapter
discusses what the Bureau learned from servicer interviews and public comments about the
effect of the Rule on servicing costs, and the fourth section discusses effects on costs that are

specific to small and mid-size servicers.

5.1 Trends in servicing costs

The data described in this section indicate a significant increase in the cost of servicing
mortgage loans since the beginning of the housing crisis, with an especially large increase in the
cost of servicing delinquent loans. Some industry participants have attributed these cost
increases in part to increased regulation, including the need to dedicate resources towards
improving processes, quality assurance, and customer-facing practices to comply with those
regulations.4¢ Industry participants have noted that many servicers remain on legacy software
platforms that make system changes, including those needed to implement new regulations,
time-consuming and costly.47 Some observers have said that increased regulatory oversight of
servicing at both state and federal levels has contributed to increased ongoing costs, including
staffing compliance departments and investing in regulatory tracking and monitoring

146 See MBA/PWC White Paper, supra note 84, at 4; see also Laurie Goodman, Quantifying the Tightness of
Mortgage Credit and Assessing Policy Actions, at 10—11 (Hous. Fin. Pol’y Ctr., Urb. Inst., Working Paper, 2017),

147 MBA/PWC White Paper, supra note 84, at 4.
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systems.*8 Some industry observers have suggested that recent cost increases have reduced
consumer access to credit and have factored into the decision of some servicers, especially
depository institutions, to leave the servicing business.49

5.1.1 Available data on servicing costs

The discussion of servicing costs in this subsection is based on two data sources from the
Mortgage Bankers Association (MBA). The first comes from a survey of around 30 larger
servicers that participate in MBA’s Servicing Operations Study and Forum for Prime and
Specialty Servicers (MBA Forum Data). The second is from MBA’s Annual Performance Reports
(MBA Annual Performance Report Data), which include data from non-depository servicers that
service loans owned or guaranteed by Fannie Mae, Freddie Mac, or Ginnie Mae and elect to
make their data available to MBA for aggregate industry statistics.’5° Each source has
advantages and disadvantages. The MBA Forum Data are based on a smaller number of
servicers but that number includes a large share of the largest servicers.’s* The MBA Annual
Performance Report Data include a larger number of servicers, but because this source covers
only non-depository servicers that service for the GSEs or Ginnie Mae, it represents a relatively

narrow segment of the servicing market.

There are limitations to these data sources, which present averages of costs and other measures
across the limited sample of servicers who chose to participate in the respective survey in each
period. Limitations include the following: (1) The servicers included in the sample change over
time in ways that the Bureau cannot determine. Because of this, the Bureau cannot observe
whether trends in the average costs reflect changes in the composition of the sample or changes
in the underlying cost of servicing or other measures reported; (2) Participants in these surveys
may not be representative of the servicing market as a whole; and (3) Because the data sources

generally report only averages over all loans in their respective populations, changes in the

148 MBA/PWC White Paper, supra note 84, at 4; Jacob Gaffney, Fitch: These 4 Things Keep Driving Up the Cost of

149 Laurie Goodman, Quantifying the Tightness of Mortgage Credit and Assessing Policy Actions 19—20 (Hous. Fin.
Pol. Ctr., Urb. Inst., Working Paper, 2017), available at

150 A Mortgage Bankers Financial Reporting Form is required for any lender that does business with Fannie Mae,
Freddie Mac, or Ginnie Mae and is not a federally supervised depository institution. This includes mortgage banking
subsidiaries of federally supervised financial institutions, but not mortgage banking departments.

151 Tn 2018, there were at least 36 participating servicers, including seven of the top 10 servicers, that provided 2017
cost data. See Mortg. Bankers Ass’n, Servicing Operations Study Forum for Prime and Specialty Servicers, (2018),
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numbers reflect changes both in the cost of servicing particular loans and in the types of loans
being serviced. As discussed below, delinquent loans are more costly to service than non-
delinquent loans. This makes it particularly difficult to interpret the MBA Annual Performance
Report Data, which average the servicing cost for all loans, regardless of delinquency status.
The share of delinquent loans changes over time and is different for different servicers.
Therefore, changes in the average cost of servicing a loan are likely to reflect changes in the
delinquency rates (percentages of delinquent loans) of servicers participating in the survey as

well as changes in the underlying cost of servicing a delinquent or non-delinquent loan.

Despite these limitations, these two data sets are the only sources of data on servicing costs the
Bureau is aware of that reflect a broad range of market participants. The Bureau believes that
the data are likely to reflect trends in underlying servicing costs even if the reliability or

interpretation of any specific number is uncertain.

5.1.2 Average servicing costs 2008 to 2017

This section presents overall trends in servicing costs. To provide context for these trends,
however, this section first discusses the components of servicing costs, and in particular the
costs of servicing loans in default. Table 1 provides a breakdown of servicing costs by function,
based on 2017 MBA Forum Data. Costs are divided into the “direct” costs of servicing loans and
“indirect” costs, which include an allocation of corporate administrative expense and
unreimbursed costs related to foreclosure and REO. Direct costs are further categorized
according to costs associated with servicing all loans regardless of delinquency status and costs
that are specific to loans in default.

The table shows that annual costs specific to loans in default’s2 made up $100 of $233 on a per
loan basis, or approximately 43 percent, of servicing costs in 2017 for the servicers contributing
to the MBA Forum Data. In other words, over two-fifths of all servicing costs are specific to the
relatively small share of loans that are delinquent, which means that the costs of servicing a loan
that is delinquent are much higher than the costs of servicing a loan that is current.’s3 One

implication of this is that servicers’ total costs are highly dependent on the number of

152 That is, collections; loss mitigation; foreclosure; bankruptcy, REO, and other default; and unreimbursed
foreclosure and REO expense.

153 As an illustration only, if 5 percent of loans were in default, then the $100 per loan in default-specific servicing
costs would imply average default-specific servicing costs of $2,000 per loan in default.
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delinquent loans in their portfolios. An increase in delinquency rates will increase servicing

costs even without any change in underlying operational costs of servicing a loan.

TABLE 1: DIRECT SERVICING COSTS BY FUNCTION (2017) (MBA FORUM DATA)

Function Cost per Share of
Loan Total
Total non-default specific direct servicing costs $107 46%
Customer Service $26 11%
Setups, Transfers, & Payoffs $9 4%
Escrow $11 5%
Cashiering & Investor Accounting $12 5%
Servicing Systems $24 10%
Records $5 2%
Quality Assurance $5 2%
Other $16 7%
Total default-specific direct servicing costs $50 21%
Collections $11 5%
Loss Mitigation $15 6%
Foreclosure $12 5%
Bankruptcy, REO, & Other Default $11 5%
Total indirect servicing costs $76 33%
Unreimbursed FC and REO expenses $50 21%
Corporate administration expense $26 11%
Total servicing costs $233 100%

Figure 1, also based on the MBA Forum Data, looks separately at servicing costs per performing
loan and servicing costs per loan in default (non-performing loans) from 2008 to 2017. The
figure shows a very large increase in the per loan cost of servicing both performing and non-
performing loans during this period. The increase is especially large for non-performing loans,
with an increase of nearly 400 percent in per loan costs over the period. The main increase took
place between 2008 and 2013, with no clear trend between 2013 and 2017.

The Rule became effective at the start of 2014, so the increase in costs described in Figure 1 is
not attributable the Rule itself. However, as described elsewhere in this report, many of the
Rule’s requirements are similar to requirements of the National Mortgage Settlement (NMS)

and other requirements imposed by regulators and investors during the 2009 to 2012 period.
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Thus, the increase in costs through 2013 may reflect in part the cost of coming into conformity
with those earlier requirements, some of which became part of the Rule in 2014.

The cost increases are likely attributable to other factors as well. For example, as described in
Chapter 3, there was a large increase in the average amount of time between initiating a
foreclosure and completing a foreclosure sale, which may explain part of the increase in

foreclosure-related costs.

FIGURE 1: AVERAGE SERVICING COSTS PER ACCOUNT, 2008-2017 (MBA FORUM DATA)
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Figures 2 and 3 compare average servicing costs from the MBA Forum Data and the MBA
Annual Performance Report Data since 2008. Both figures show an increase in average
servicing costs from 2008 to 2017, although the trends are quite different. The MBA Forum
Data show a leveling off and subsequent decrease in average costs starting in 2012, whereas the
MBA Annual Performance Report Data show an increase in 2010, with little change thereafter
until 2016. The overall increase appears greater in the MBA Forum Data, although this is largely

driven by the low average costs for the MBA Forum Data in 2008; in dollar terms, the increase
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from 2009 to 2017 is similar in both data sources. Another notable difference is the much
higher share of indirect costs shown in the MBA Forum Data.

The different trends in the two data sources likely represent differences in the populations of
servicers covered by each source. Servicers represented in the MBA Annual Performance Report
Data are non-depositories, relatively small on average, and, as discussed later in this chapter,
have lower delinquency rates on average than larger servicers. Larger servicers may have been
more affected by high delinquency rates prior to 2013 and may have had to do more to change
practices for managing delinquent loans. Higher delinquency rates could also explain higher

indirect costs, particularly unreimbursed foreclosure and REO expenses.

FIGURE 2: AVERAGE ANNUAL SERVICING COSTS PER ACCOUNT (MBA FORUM DATA)
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FIGURE 3: AVERAGE ANNUAL SERVICING COSTS PER ACCOUNT (NON-DEPOSITORIES) (MBA ANNUAL
PERFORMANCE REPORT DATA)
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5.2 Labor costs and productivity

The cost of mortgage servicing is driven largely by labor costs. Based on the MBA Forum Data,
59 percent of direct cost in 2017 was personnel expenses.’54 This suggests that an important
part of the increase in servicing costs since 2008 is likely to be an increase in personnel
expenses, either in terms of needing more employees to service the same number of loans or in

terms of needing employees who are more highly-paid on average.

Figure 4 shows that, in the MBA Forum Data, the number of loans serviced per full-time
equivalent (FTE) decreased from 2008 to 2013, flattening out from 2013 onward. This trend is

consistent with the trends in costs shown in Figure 1, as the need for more employees to service

154 MBA Forum Data, supra note, 151.
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the same number of loans translates into higher personnel cost per loan. There was an even
greater drop in the average number of defaulted loans serviced per default FTE—overall average
loans serviced per servicing FTE fell to about 46 percent of its 2008 level by 2017, whereas
default loans serviced by default FTE fell to about 31 percent of its 2008 level. Changes in
productivity are likely driven at least in part by the changes in the share of non-performing
loans, with each non-performing loan requiring the work of personnel in departments that are
not involved in servicing a performing loan. However, these data indicate that productivity did
not increase again as the number of delinquencies fell after 2010, suggesting that productivity

has remained low after 2012 for other reasons.

FIGURE 4: AVERAGE NUMBER OF LOANS SERVICED PER SERVICING FTE (MBA FORUM DATA)
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Figure 5 below, using MBA Forum Data, shows that compensation for servicing personnel
appears to have increased and the ratio of management to non-management FTEs has
decreased. From 2008 to 2017, the total compensation (salaries, bonuses, incentives, and

benefits) per FTE increased 40 percent. By way of comparison, during the same time, the
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average annual wage of a loan officerss increased 23 percent, according to the U.S. Bureau of
Labor Statistics (BLS).

FIGURE 5: SERVICER COMPENSATION AND RATIO OF NON-MANAMGENT TO MANAGEMENT FTES (MBA
FORUM DATA)
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5.3 Effects of the Rule on servicing costs

This section summarizes what servicers told the Bureau in interviews about the overall effect of
the Rule on costs. In general, servicers had difficulties estimating how the Rule’s provisions

affected their costs. Servicers attributed this to a number of factors, including ongoing changes

155 BLS describes loan officers as those who “evaluate, authorize, or recommend approval of commercial, real estate,
or credit loans. Advise borrowers on financial status and payment methods. Includes mortgage loan officers and
agents, collection analysts, loan servicing officers, and loan underwriters.” U.S. Bureau of Labor Stats., Occupational

visited Oct. 25, 2018).
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in delinquency rates, evolving investor requirements, state law changes, and changes in the size
and composition of their servicing portfolios, all of which have effects on costs. Servicers’
characterizations of the costs of the Rule varied considerably. Servicers said they incurred
significant expense to come into compliance with the Rule initially. Some servicers said that the
Rule had resulted in large ongoing costs and others said that the Rule had relatively little
ongoing effect on costs. This section first discusses the one-time costs of implementing the Rule

and then turns to ongoing costs of complying with the Rule.

5.3.1 One-time implementation costs

In general, servicers said that implementing the Rule required significant effort and expense
over the one-year period from publication of the RESPA Servicing Final Rule to the effective
date.1s¢

Overall, servicers reported that the changes required to comply with the loss mitigation
evaluation, response, and appeals process provisions were the most burdensome to implement,
largely due to the requirement to evaluate borrowers for all available options and provide a
comprehensive decision letter. Servicers also said they incurred significant burdens to
implement the error resolution and foreclosure provisions. Servicers further reported that the
implementation of the loss mitigation application process provisions and the early intervention
provisions were less burdensome for them than the error resolution and foreclosure provisions.
Many servicers explained that they were already in compliance with at least some of the early
intervention and loss mitigation application provisions because they were complying with
similar GSE guidelines and other requirements that pre-dated the Rule. Servicers that were not
already in compliance with these provisions said the required changes to their loss mitigation
application and early intervention processes were relatively minor, such as changes to deadlines
and letter content. Servicers generally said the force-placed insurance provisions were the least
costly provisions to implement because they were largely compliant with these provisions before
the Rule.

Overall costs of implementation

Many servicers said that they were not able to estimate the overall cost of implementing the

Rule, and those that did provide them noted that the estimates were tentative. Some servicers

156 Most information that specifically covers one-time costs comes from interviews with larger servicers conducted
during site visits.

101 BUREAU OF CONSUMER FINANCIAL PROTECTION



said that the changes required by the Rule were undertaken at the same time they were
implementing other changes, such as systems upgrades, that were unrelated to the Rule, and
that they were not able to attribute implementation costs to the Rule specifically. Others simply
said that they did not track costs related to implementation, in part because implementing the

Rule provisions was mandatory.

For servicers that did provide estimates or estimated ranges of the Rule’s one-time
implementation costs, estimates ranged from about $1.00 per loan to about $14.00 per loan.s”
For context, industry estimates of average annual servicing costs are approximately $250 per
loan in 2014. If this range were applied to the approximately 53 million mortgage loans
outstanding in 2014, it would imply that the total one-time cost for industry to comply with the
Rule was in the range of $53 million to $742 million. However, servicers that did not provide
estimates generally characterized the implementation as less burdensome than those that did
provide estimates. Many servicers, particularly among small and mid-size servicers, said that
one-time implementation costs were not that extensive and mostly reflected revisions to policies

and procedures.

Some servicers, large servicers in particular, said that the largest costs they incurred arose from
information technology changes. Some servicers also emphasized the need to train staff as a

major source of one-time costs. Others, in particular those that said implementation costs were
not that great, said that the main costs were the time of legal and compliance staff in developing

policies and procedures to comply with the Rule.

Servicers generally said that a significant amount of leadership time was devoted to managing
the implementation process during the year prior to the effective date. Some large servicers
described weekly meetings of 10 to 25 senior staff that took place over the course of one year to

oversee and coordinate implementation.

Some servicers emphasized that a large part of the cost of implementing the Rule was the
opportunity cost of not making other changes to their servicing process that they believed could
have helped borrowers. These servicers said that the resources they use to implement new
regulatory requirements are the same resources they would use to make other improvements to

their servicing. Some servicers said that the Rule had therefore meant that they delayed

157 The Bureau reports averages to make estimates more comparable across servicers. Averages were computed using
the average number of loans serviced in 2013.
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initiatives they thought would improve the borrower experience, such as enhancements to

online or mobile communication with borrowers.

Timelines for implementation process

Although specifics varied across servicers, the implementation process generally involved the
following steps:

» A “gap analysis” or “impact analysis” to determine what changes from existing practices
were required to comply with the Rule. Servicers generally said this was prepared by the
compliance department in coordination with affected business units. Even if servicers
determined that their existing practices complied with the Rule’s provisions, servicers

generally revised policies and procedures to reflect the Rule’s provisions.

» Having identified any gaps between existing practice and the Rule requirements,
servicers developed and implemented a plan for closing those gaps. Servicers generally
said they managed the implementation of different provisions as separate projects,
although some servicers said that one person led the overall implementation process.
Some servicers said they managed individual projects within affected business units,
while others said they managed these projects centrally. Servicers emphasized the need
for coordination across business units given that changes made by one business unit

often affect others.
» Testing systems and user testing.
* Rollout, including technology updates and training.

These phases overlapped for different aspects of the Rule and also as servicers’ understanding of
the Rule requirements changed. Some servicers said that implementation continued after the
effective date, in part because they revised their understanding of some Rule requirements
during the course of implementation.

Particular implementation challenges

Many servicers cited complexity as a challenge in the implementation of the Rule. One source of
complexity was that several changes to mortgage rules took place at the same time, including
not only the various provisions of the 2013 RESPA Servicing Rule but also the 2013 TILA
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Servicing Final Rule and the Ability-to-Repay/Qualified Mortgage Rule.?s8 This meant that the
same resources, particularly in information technology and compliance, were required to
coordinate and conduct many efforts at once. It also increased complexity because of the
interrelationships between different servicing systems, which means that changes made to one

system had effects in other systems.

The implementation process was affected by servicers’ reliance on vendors, in particular
providers of software platforms for mortgage servicing. Servicers generally said they were in
contact with technology vendors throughout the implementation period to understand how
vendors’ products would adjust to reflect the new Rule requirements, and some described
participating in user forums to discuss changes to software platforms. Some servicers described
their reliance on technology vendors as a challenge in implementing changes, noting that they
were unable to test their revised processes until software updates were provided by vendors. In
some cases servicers were dependent on vendors to help with changes to the servicer’s specific
implementation of the vendor’s software. Some smaller servicers also said that it was
sometimes a challenge to get the attention of technology vendors that were facing similar

demands from many clients at once.

Some servicers said there was additional complexity associated with reconciling Rule
requirements with different client and investor requirements and the need to work with clients

and investors on how changes required by the Rule would be implemented.

Some servicers emphasized that the complexity of implementing the Rule was exacerbated by
the number of amendments to the 2013 RESPA Servicing Final Rule during the implementation
period,*s9 differences in how servicers and vendors interpreted some Rule requirements, and an
industry interpretation of some Rule requirements that evolved during the year before the Rule
was effective, partly in response to Bureau guidance provided during that period.

5.3.2 Ongoing costs

Servicers said there has been an increase in their ongoing costs as a result of the Rule,
particularly the cost of servicing delinquent loans. As with one-time implementation costs, not

all servicers were able to estimate the amount of this cost increase. Some servicers provided an

158 78 Fed. Reg. 6408 (Jan. 30, 2013).
159 See discussion in Chapter 1.
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estimated range for increased ongoing costs, and all servicers providing estimates or ranges
noted that these were tentative. Larger servicers estimated that the Rule had increased annual
costs by amounts ranging from approximately $3.00 to more than $11.00 per loan.'¢° For
context, industry estimates of average annual servicing costs are approximately $250 to $300
per loan since 2014. If this range were applied to the approximately 52 million mortgage loans
outstanding on average during 2014 to 2018, it would imply that the total ongoing cost for

industry to comply with the Rule is in the range of $156 million to over $572 million annually.

The most commonly cited source of increased ongoing costs was an increase in compliance staff
to monitor compliance with the Rule provisions. Some servicers also said they had to increase
the number of staff in the customer relations or the loss mitigation departments as a result of
the Rule. In addition to hiring additional staff, some servicers also said that because of changes
they had put in place to comply with the Rule they needed to hire more highly qualified staff for
certain roles, including compliance and customer service. This is consistent with the trend

toward increased average compensation in Figure 5 above.

As noted in Chapter 3, the amount of time it takes servicers to complete a foreclosure has
increased substantially since the crisis. This longer timeline adds costs to the foreclosure
process, increasing servicer outlays and delaying the time until they are reimbursed through a
foreclosure sale.’* Some research has estimated that, between 2005 and 2007, costs from
foreclosure timelines amounted to 12 percent of the unpaid loan balance for loans defaulting,
but had risen to 21 percent by 2013.1%2 Furthermore, other research has found that a borrower
anticipating a longer foreclosure timeline may be more likely to default, as a result of the greater
expected number of months before being required to vacate the property.63

Relatedly, other research has found that the average loss-given default (loss severity) for certain
conventional mortgages increased from 10 percent pre-crisis to 30 percent during the crisis, and

160 The Bureau computed these averages using the number of loans serviced as of January 2014.

161 See Larry Cordell et al., The Cost of Foreclosure Delay, 43 Real Est. Econ. 916 (2015) (identifies three specific
components of time-related losses in foreclosure: 1) property taxes paid on behalf of a non-paying borrower; 2)
hazard insurance paid on behalf of a non-paying borrower; and 3) costs related to excess depreciation, including
property preservation). See also Larry Cordell & Lauren Lambie-Hanson, A Cost-Benefit Analysis of Judicial
Foreclosure Delay and a Preliminary Look at New Mortgage Servicing Rules, 84 J. of Econ. and Bus. 30 (2016).

162 Tarry Cordell et al., The Cost of Foreclosure Delay, 43 Real Est. Econ. 916 (2015).

163 See Shuang Zhu & R. Kelley Pace, The Influence of Foreclosure Delays on Borrowers’ Default Behavior, 47 J. of
Money, Credit and Banking 1205 (2015).
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has remained at 40 percent post-crisis.’®4 The Rule and other government interventions, as well
as changes in business practices, may have contributed to this increase. Specifically, the
researchers found a causal effect of both the Rule and the NMS on longer foreclosure timelines
and, therefore, loss severity. The authors also found that the Rule increased loss severity
unrelated to foreclosure delay by seven percentage points.*%5 Chapter 9 considers the effect of
the Rule’s foreclosure restriction provisions on the time from initiating a foreclosure to property

sale.

5.4 The small servicer exemption and
effects on small and mid-size servicers

Small servicers are exempt from certain parts of the 2013 RESPA Servicing Rule. A servicer is
considered to be a small servicer if one of the following criteria applies: ¢ 1) the servicer,
together with any affiliates, services 5,000 or fewer mortgage loans, and the servicer owns or
originated all of them; or 2) the servicer is a Housing Finance Agency.'®7 As of the fourth
quarter of 2015, the Bureau estimated that 95 percent of servicers that are depository
institutions and 83 percent of servicers that are non-depository institutions serviced 5,000 or

fewer loans.168

Small servicers are exempt from early intervention and continuity of contact requirements; most
loss mitigation procedure requirements; certain requirements relating to obtaining force-placed
insurance; and the provisions relating to general servicing policies, procedures, and
requirements. Representatives at community banks and credit unions interviewed by the
Government Accountability Office (GAO) said that the small servicer exemption was “helpful in
reducing...compliance requirements” and “has been helpful to their businesses and

customers.”169

Some small servicers the Bureau interviewed said that the exemption for small servicers was
valuable, as smaller institutions are less likely to have the resources to track compliance with all

of the Rule’s requirements. However, in interviews several small servicers noted they

164 See Xudong An & Larry Cordell, Regime Shift and the Post-Crisis World of Mortgage Loss Severities (Res. Dep't,
Fed. Reserve Bank of Phila., Working Paper No. 17-08, 2017).

165 See id.

166 12 C.F.R. § 1026.41(e)(4).

167 As defined in 24 C.F.R. § 266.5 (12 C.F.R. § 1026.41(e)(4)(ii)).

168 81 Fed. Reg. 72160, 72364—66 (Oct. 19, 2016).

169 See GAO—16—448, supra note 85.
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voluntarily complied with at least some of the provisions from which they were exempt. Prior to
2014, some of these servicers had practices that were similar to, if not more stringent than, those
required by the Rule. As such, these servicers maintained similar practices after the Rule
became effective, but formalized their policies and procedures in areas such as early
intervention, continuity of contact, and loss mitigation. One small servicer said that it
voluntarily complied with the Rule in anticipation that, with fluctuations to its portfolio or
future growth, it will no longer be eligible for the exemption. Others simply said that they

choose to voluntarily comply with the Rule’s provisions if practical.

5.4.1 Trends in costs and delinquency rates by servicer size

Figures 6 and 7 use the MBA Annual Performance Report Data to break out direct expenses per
loan and serious delinquency rates, respectively, by servicer size for the non-depository servicers
represented in that survey. These figures start in 2012, the first year that MBA broke out the
data in these servicer size categories in the MBA Annual Performance Report Data. Note that
because these data are collected from only non-depositories, their cost and delinquency rates
may not be representative of those measures for depository institutions with similarly sized

servicing portfolios.

Figure 6 shows that costs per loan serviced in these data were highest for the smallest servicers,
and this group also had the largest increase in expenses during the period 2012 to 2017.
Servicers of this size were not subject to most provisions of the Rule so long as all loans they
serviced were loans they owned or originated. Servicers in the next size category—those
servicing between 2,500 and 10,000 loans—also experienced increased costs per loan from 2012
to 2017. Some of those servicers (those servicing 5,000 loans or fewer) could qualify for the

small servicer exemption.

Figure 7 shows that, while the rate of serious delinquency fell in all size categories from 2012 to
2017, the decline was much less pronounced among non-depository servicers that serviced fewer

than 50,000 loans.7°

170 The MBA Annual Performance Report Data used different size categories for 2008 to 2011, and during that period
the largest servicers included in the MBA Annual Performance Report Data also had delinquency rates much higher
than those of smaller servicers. From 2008 to 2011, the severe delinquency rates of servicers with fewer than 50,000
loans remained below 5 percent. In contrast, the severe delinquency rate of the largest servicers peaked at above 25
percent in 2009 and was around 17 percent as of 2011.
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FIGURE 6: ANNUAL DIRECT EXPENSES PER LOAN, BY SERVICING VOLUME (NON-DEPOSITORIES) (MBA
ANNUAL PERFORMANCE REPORT DATA)
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FIGURE 7: SEVERE DELINQUENCY RATE, BY SERVICING VOLUME (NON-DEPOSITORIES) (MBA ANNUAL
PERFORMANCE REPORT DATA)
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5.4.2 Qualitative information: Interviews with small and mid-
Size servicers

Broadly, the small and mid-size servicers that the Bureau interviewed said they agreed with the
spirit of the Rule and believed the Rule increased consumer protection in the mortgage
market.””? However, some of the small and mid-size servicers noted that the business model of
credit unions and small banks allows them to provide more high-touch customer service and
suggested that the Rule’s requirements were not necessary for mid-size servicers with low

delinquency rates.

171 As discussed further in section 1.3.5, “mid-size” servicers include those that service between 5,000 and 50,000
mortgage loans, and “small servicers” include those that service 5,000 or fewer.
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Small and mid-size servicers generally had relatively low rates of serious delinquency and fewer
foreclosures than larger servicers. As of the end of 2017, the small and mid-size servicers the
Bureau spoke with each reported 9o-day delinquency rates below 1 percent, compared to the
national rate of 2.91 percent for all servicers.’”> Even for mid-size servicers the number of
foreclosure actions was relatively small. Of 12 small and mid-size servicers interviewed, none
completed more than 70 foreclosures in 2017 and only one completed more than 25. The low
delinquency rates reported by small and mid-size servicers are consistent with Figure 7 above.
Perhaps because of the relatively small number of delinquent loans they service, small and mid-
size servicers said that prior to the Rule their policies and procedures related to delinquency and
loss mitigation were less formal and they tracked compliance with those policies and procedures
less systematically. Nevertheless, many small and mid-size servicers were already in compliance
with some provisions of the Rule before its effective date, in part because they service GSE loans
and the GSE guidelines include requirements similar to some Rule provisions.

Many of the small and mid-size servicers had practices that were already compliant with the
early intervention and continuity of contact provisions, while others said they were following the
general spirit of the requirements but had to adjust policies and procedures to fit the timelines
and documentation specified by the Rule. For loss mitigation requirements, servicers noted the
main changes to their policies and practices were the requirements to send a written
determination letter and the need to institute a formalized appeals process, even though appeals
were rare. Some servicers said that prior to the Rule their collections and loss mitigation
functions were completely separate and that the Rule led them to combine these two functions
or to educate collectors about loss mitigation in order to better assist borrowers.

While some small servicers were already in compliance with the force-placed insurance
requirements prior to the Rule, others shifted to using a vendor or increased their oversight of
their vendor to ensure compliance. One small servicer said that it shifted to using a vendor to
track force-placed insurance because it would be more efficient for them to manage and oversee
their vendor’s work rather than tracking insurance in-house. Some small and mid-size servicers
said the error resolution provisions required them to formalize policies and implement tracking
systems to be in compliance, but they emphasized that their relatively small customer base
allows them to be very responsive to borrower concerns and thus the Rule had little effect on

their borrowers.
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Small and mid-size servicers said implementing the Rule was costly but were not able to
estimate the cost in dollar terms. Some servicers said the provisions of the Rule that affect
technology and technology providers, such as tracking various activities and implementing
specific notices with prescribed language, were more burdensome and meant costly changes to
systems. For some servicers, staff training was one of the primary implementation costs. Even
where Rule requirements were consistent with prior procedures, ongoing costs for these
servicers have increased because of the need to add quality control and internal audit processes
to ensure compliance. Other on-going costs have resulted from additional mailings and
borrower outreach as required by the Rule. The Rule prescribes specific timelines and language
for notices. For the small and mid-size servicers this has increased costs without necessarily
affecting the servicers’ approach or the borrowers’ outcomes.

The findings discussed above are generally consistent with what the GAO found in interviews
with community banks and credit unions that service mortgage loans.”3 Some of these servicers
told GAO that as a result of the Bureau’s servicing rules (which could include both the 2013
RESPA Servicing Rule and the 2013 TILA Servicing Final Rule), they had increased staff,
updated data systems, or hired third parties to assist with compliance activities.?”# The GAO
found that the share of mortgage loans serviced by community banks and credit unions has

increased since 2008.175

173 See GAO—16—448, supra note 85.
74 Id. at 17.
175 Id. at 14.
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6. Early intervention

This chapter considers the Rule’s early intervention provisions, which require servicers to
provide borrowers with certain information about delinquency and loss mitigation options, if
appropriate or applicable, early in a borrower’s delinquency. These provisions were designed to
work in tandem with other provisions in the Rule to help prevent avoidable foreclosure.7¢ Main

findings include the following:

» Servicers interviewed generally said that the Rule’s early intervention requirements were
consistent with their prior practices and did not require substantial operational changes
other than those related to tracking and monitoring compliance with the requirements.
The Bureau did not determine the specific cost to servicers of complying with the early

intervention requirements.

» Survey data from 2016 indicate that, in the post-Rule period, a large share of delinquent

borrowers speak to their servicers about loss mitigation options at some point.

» Consistent with what servicers reported, the data obtained from seven servicers show
little change in the timing of written notifications to delinquent borrowers between the
pre-Rule and post-Rule periods. The data do show that, post-Rule, delinquent borrowers
were somewhat more likely than they were pre-Rule to start applying for loss mitigation
earlier in delinquency, with the share of borrowers initiating a loss mitigation application
within six months of becoming 60 days delinquent increasing from 39 percent to 43

percent.

176 See 78 Fed. Reg. 10696, 10812 (Feb. 14, 2013). See also Richard Cordray, Dir., Bureau of Consumer Fin. Prot.,
Prepared Remarks at the Field Hearing on Mortgage Servicing (Jan. 17, 2013), available at
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6.1 Background

Prior to the 2013 RESPA Servicing Rule, there were no federal statutory or regulatory provisions
that addressed early intervention for delinquent mortgages generally. However, a number of
early intervention standards existed for loans owned by the GSEs as well as for loans with
insurance guarantees from government agencies such as the FHA or the VA. Freddie Mac
recommended that servicers contact borrowers on the third day of delinquency and Fannie Mae
had similar recommendations for borrowers at high risk of default.»”7 For FHA and VA insured

loans, servicers were required to reach out within 20 days of delinquency occurring.78

In addition, beginning in December of 2012, servicers participating in HAMP were expected to
comply with early intervention standards that included multiple telephone calls and written
notices prior to foreclosure.”9 For servicers under the National Mortgage Settlement (NMS),
servicer contact with borrowers was required to follow either the HAMP or GSE guidelines,

whichever of the two guidelines called for a more expedited timeline.8°

Through the 2013 RESPA Servicing Rule, the Bureau incorporated many of the standards
described above and intended to create a uniform minimum national standard for early
intervention.’8! The Rule includes early intervention requirements designed primarily to
encourage servicers to communicate with borrowers about options for avoiding foreclosure.
These communications include both written notices and attempts at live contact.'82 Specifically,
servicers must establish or make good faith efforts to establish live contact with a delinquent
borrower by the 36th day of the borrower’s delinquency.83 Live contact includes conducting an

177 See, e.g., Fannie Mae, Single Family 2012 Servicing Guide, at 700—1 (Mar. 14, 2012), available at

GSEs also required written solicitation letters to be sent to delinquent borrowers between day 31 and day 35 of
delinquency.

178 See 24 C.F.R. pt. 203, subpt. C (HUD); 38 C.F.R. pt. 36, subpt. A; U.S. Dep’t of Hous. & Urb. Dev., Housing
Handbook 4330.1, Administration of Insured Home Mortgages Chapter 7 (rev—5, 1994), available at

179 U.S. Dep’t of Treasury & U.S. Dep’t of Hous. & Urb. Dev., MHA Handbook v4.1, Handbook for Servicers of Non-
GSE Mortgages Chapter 3 (2012), available at

180 See National Mortgage Settlement, supra note 52.

18178 Fed. Reg. 10696, 10788 n.125 (Feb. 14, 2013).

182 [d, at 10883, 10894—95 (§ 1024.39 and associated commentary).

183 The 2013 RESPA Servicing Final Rule explained that, for the purposes of these requirements, delinquency begins
on the day a payment sufficient to cover principal, interest, and, if applicable, escrow for a given billing cycle is due
and unpaid, even if the borrower is afforded a period after the due date to pay before the servicer assesses a late fee.
See 78 Fed. Reg. 10696, 10894 (comment 39—1) (Feb. 14, 2013).
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in-person meeting with the borrower or a telephone conversation, but not leaving a recorded
message. In addition, promptly after establishing live contact, servicers must inform the
borrower about the availability of loss mitigation options, if appropriate. Servicers must also
provide a written notice by the 45th day of delinquency that includes information about the
foreclosure process, housing counselors and the borrower’s state housing finance authority, and,
if applicable, information about loss mitigation options that may be available.'84 The Rule
includes model clauses for servicers to communicate as required by the Rule, but does not
require servicers to use any particular language.'85 The Rule also requires servicers to establish
policies and procedures reasonably designed to provide accurate information to a borrower
concerning loss mitigation options available to a borrower from the owner or assignee of the
borrower’s mortgage loan.'8¢ The Rule exempts “small servicers,” which includes any servicer
that services 5,000 loans or fewer, all of which the servicer owns or originated,8” from these

requirements.88

Through the early intervention provisions of the 2013 RESPA Servicing Rule, the Bureau aimed
to further the borrower protection purposes of RESPA, including to help borrowers avoid
unwarranted or unnecessary costs and fees and to facilitate review of borrowers for foreclosure
avoidance options.’89 The Bureau noted that delinquent borrowers may not make contact with
servicers to discuss their options because they may be unaware that they have options or that
their servicer is able to assist them.9¢ At the same time, the Bureau was aware of evidence that
the longer a borrower remained delinquent, the more difficult it could be to avoid foreclosure.o
Thus, the Bureau believed it was important for servicers to reach out early in a delinquency to
determine whether loss mitigation options may be appropriate for a borrower and ensure that

borrowers understand that they may have options to avoid foreclosure.92

184 The 2013 RESPA Servicing Final Rule explains that a servicer need not provide the written notice required by the
Rule more than once during the 180-day period beginning on the date on which the written notice is provided. See id.
at 10895 (comment 39(b)(1)—(2).

185 See id. at 10883, 10887.

186 Jd. at 10883 (12 C.F.R. § 1024.38(b)(2)(1)).

187 12 C.F.R. § 1026.41(e)(4). “Small servicer” is also defined to include a Housing Finance Agency, as defined in 24
C.F.R. §266.5.

188 12 C.F.R. § 1024.30(b)(1).

189 78 Fed. Reg. 10696, 10791 (Feb. 14, 2013).

190 Id. at 10788.

191 See id. at 10789 (citing John C. Dugan, Comptroller, Off. of the Comptroller of the Currency, Remarks Before the
NeighborWorks America Symposium on Promoting Foreclosure Solutions, at 2—3 (June 25, 2007), available at
Modification Effectiveness: The Private Label Experience and Their Public Policy Implications, at 5—6 Amherst
Mortg. Insight (June 19, 2012); Amy Crews Cutts & William A. Merrill, Interventions in Mortgage Default: Policies
and Practices to Prevent Home Loss and Lower Costs, at 11—12 (Freddie Mac, Working Paper No. 08-01, 2008).

192 78 Fed. Reg. 10696, 10788-89, 10792 (Feb. 14, 2013).

114  BUREAU OF CONSUMER FINANCIAL PROTECTION


http://www.occ.gov/news-issuances/speeches/2007/pub-speech-2007-61.pdf

This assessment evaluates how the early intervention provisions have affected communication
between servicers and borrowers about their delinquency status, how such communications
affect borrower outcomes, and what burdens these provisions have placed on servicers. The
next section of this chapter describes what the Bureau learned from servicer interviews,
comment letters on the RFI, and the Counselor Survey about how the early intervention
provisions affected borrowers and servicers. The following section describes quantitative
evidence on the effects of the early intervention provisions, using data from the ASMB and the
Servicing Operations Data to analyze (a) how often servicers communicate with delinquent
borrowers about loss mitigation options and at what point in their delinquency and (b) whether

servicers’ communication with borrowers are associated with different outcomes for borrowers.

6.2 Qualitative information: Servicer
interviews and Counselor Survey

6.2.1 Effects on servicer practices

Servicers generally told the Bureau that the early intervention provisions did not significantly
alter their practices for reaching out to delinquent borrowers. Servicers have incentives to
contact borrowers when they do not make required payments and, as described in the prior
section, other sources of servicing standards already required them to make similar disclosures

for all or portions of their serviced portfolios.

With respect to live contact, servicers said that it was common practice before the Rule to call
delinquent borrowers within the first few weeks of a missed payment, and that this practice
continued after the Rule’s effective date. Such calls, generally referred to as “collections” calls,
focus on when payment can be expected and may lead to a discussion of loss mitigation options
if the borrower indicates an ongoing difficulty in making payments. Servicers told the Bureau
that, before the Rule’s effective date, in most cases they were already placing collections calls
well within 36 days of a missed payment, with most servicers saying they generally attempted to
call borrowers starting around the 16th day after a missed payment. Most servicers said that
their schedule for making outbound calls depends on the borrower. For example, borrowers
with a history of delinquency or a higher estimated default risk might start receiving calls only a
few days after they miss a payment. Although most servicers said either that the Rule had not
affected their calling schedules or that it had led to only minor changes, some said that they had
to change their calling practices to ensure that they attempted contact with all borrowers by day

36 of their delinquency. These servicers said that before the Rule they would have postponed
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calling some borrowers if the borrower’s characteristics suggested that the borrower was likely
to pay without outreach.

Some servicers said that, although the timing of their early telephone outreach did not change
much, the Rule led them to revise call scripts and conduct staff training to ensure that, during
their collection calls, staff inform borrowers about the availability of loss mitigation options, if
appropriate. Servicers also described formalizing their procedures and implementing additional
monitoring of calls and other measures to track compliance with the Rule’s early intervention

requirements.

With respect to written notices, most servicers reported that they were sending some form of
early intervention letter before the Rule became effective and that the Rule required changes
only to the content and timing of the notices.»93 A few servicers interviewed were not sending
any form of written early intervention letter before the Rule or were not sending them to

delinquent second lien borrowers.

Some servicers said that the Rule led them to attempt live contact more frequently than before
the Rule with borrowers who had longstanding delinquencies.®94 Some servicers said that,

absent the Rule, they did not attempt to contact some borrowers who had been delinquent for
many months or when a foreclosure case was active, particularly when loss mitigation options

appeared to have been exhausted.

6.2.2 Effects on borrowers

Counselor Survey: About 39 percent of respondents to the Counselor Survey said that the early
intervention live contact requirements were effective, with an additional 43 percent saying they
were “somewhat effective.”195 Slightly more respondents said that the early intervention written
notices were effective, with 42 percent describing them as “effective” and 50 percent describing
them as “somewhat effective.” When asked about reasons these provisions were effective or not

effective, a majority of respondents said that when the provisions were effective it was because

193 As discussed above, written disclosures about loss mitigation options were required for servicers of FHA and GSE
loans, HAMP participants, and parties to the NMS.

194 The early intervention provisions require servicers to make repeated attempts to contact a borrower who remains
delinquent for more than one billing cycle; however, good faith efforts to establish live contact can take the
circumstances into account, including the length of a delinquency, and written early intervention notices are not
required to be sent more often than every 180 days. 12 C.F.R. § 1024.39(a)—(b) (2014) and associated commentary.
See also Amendments to the 2013 Mortgage Rules Under the Real Estate Settlement Procedures Act (Regulation X)
and the Truth in Lending Act (Regulation Z), 81 Fed. Reg. 72160, 72214 (Oct. 19, 2016).

195 Appendix E, table 2.
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the provisions led their clients to receive information about their options in a timely manner and
motivated clients to initiate a loss mitigation application. In cases where counselors believed
the requirements were not effective, over 40 percent of respondents said that it was often or
always because the information is not understandable to their clients, and several respondents
said that notices were often incomplete, incorrect, or vague. On the other hand, with respect to
written notices, several respondents said that, even if borrowers did not understand the content
of the notices, counselors found them helpful for understanding their client’s situation. With
respect to written notices, 48 percent of respondents said that if the notice was not effective it
was because the borrower attempted to contact the servicer about the notice, but the servicer did

not respond to the attempt.

Servicer interviews: Servicers generally said the practice of making early intervention contacts
helps borrowers to consider loss mitigation options early in their delinquency. However, they
had mixed views on whether the early intervention provisions of the Rule itself had any effect on
whether delinquent borrowers sought loss mitigation. Some said that the Rule had made
borrowers more likely to engage with the servicer about loss mitigation early in their
delinquency. Others said that there was little effect on borrowers because the early intervention
provisions had changed little about their servicing practices. In addition, some servicers said
that borrowers have become more aware of loss mitigation options in general since the onset of
the housing crisis (perhaps due to media coverage, word of mouth, housing counseling, or other
financial education sources) and are more likely to make contact with servicers to obtain
assistance even absent outbound calling or letters. Also, some servicers said that many
borrowers do not engage with them about loss mitigation options until foreclosure is imminent,

which might limit the effectiveness of early intervention contacts for such borrowers.

Servicers expressed mixed opinions about the effectiveness of written early intervention notices.
Many said that the information was helpful to borrowers. Others expressed doubt that many
borrowers read the disclosures and suggested that making live contact, such as through
telephone calls, is a more effective way of engaging delinquent borrowers in the loss mitigation
process. Some servicers said they believed that borrowers have benefitted from greater
standardization of content and timelines for written early intervention disclosures across

investors and clients.

Several servicers said that early intervention communications (both live contact and written
notices) generally were not helpful for borrowers with longstanding delinquencies, particularly if
borrowers had already been denied for loss mitigation options. These servicers said that such
borrowers are likely to have already been exposed to the disclosures and that the disclosures
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they provide to comply with the Rule in some cases might even convey a false hope that options
are available when in fact all options have been exhausted.

Servicers gave examples of other circumstances in which the Rule led them to make early
intervention communications that they did not believe helped borrowers. Some servicers said
that the practices they have adopted to comply with the Rule can lead them to make loss
mitigation disclosures to borrowers who are not interested in them (e.g., cases in which a
customer just wants to pay by telephone and has heard the disclosures before, or is calling to ask
about a specific option and is not interested in hearing about other options). Some servicers
also said the written early intervention disclosures they send have frustrated or confused some
borrowers who were affected by a disaster and were given a forbearance, because the message of
the notice, in particular the focus on foreclosure and delinquency, is inconsistent with the
message the servicers provide such borrowers about the forbearance (i.e., that the borrower
does not need to worry about making payments for a certain period of time).

6.2.3 Costs of the provisions and other effects on servicers

Servicers generally said that the early intervention provisions were among the least costly of the
Rule provisions, given that prior to the Rule they were already making collections calls and, in
most cases, sending written notices to delinquent borrowers. Servicers incurred one-time costs
associated with setting up compliance systems and training staff on procedures to comply with
the new requirements. Some servicers said they incurred ongoing costs from additional tracking
and monitoring of these communications to ensure compliance with the specific Rule

requirements.

Some servicers said the Rule caused them to make additional calls to borrowers, including calls
to borrowers who they otherwise would not have called relatively early in the delinquency and
borrowers with longstanding delinquencies. Some servicers also said that the early intervention
provisions had increased average call times because staff ask borrowers more questions to
determine whether loss mitigation is appropriate and spend more time discussing loss
mitigation options with borrowers. Servicers also said that, if the Rule leads them to make early
intervention disclosures that do not seem appropriate to the situation, borrowers may become
confused and frustrated, which can mean the servicer must spend additional resources resolving
questions and addressing complaints. Collectively, these factors imply that servicers need more
staff to handle early intervention telephone calls, increasing costs.
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Servicers that were not already sending early intervention letters pre-Rule incurred the
additional expense of sending them post-Rule. Some servicers said that both they and
borrowers would benefit from electronic delivery of these disclosures.

6.3 Quantitative analysis: ASMB and
Servicing Operations Data

This section uses the ASMB and Servicing Operations Data to quantify: (a) how often and when
servicers communicate with delinquent borrowers about delinquency and loss mitigation;
(b) trends in whether delinquent borrowers initiate loss mitigation applications; and (c) the

relationship between servicer communications and how borrowers’ delinquencies are resolved.

The ASMB includes questions about whether a borrower had difficulty making mortgage
payments in the recent past and what information borrowers obtained from servicers when they
were having difficulty making mortgage payments. The questions discussed in this section were
asked only of respondents who said they had had difficulty making their mortgage payments
during the recent past.?9¢ Because the survey began in 2016 it generally does not permit
comparison of the pre-Rule and post-Rule periods. However, it provides a source of nationally
representative data on what communications servicers had with borrowers about loss mitigation
options after the Rule became effective. Among those respondents, results are reported
separately for borrowers whose credit records indicated they were current on their mortgage one
year before the survey was conducted (current borrowers) and borrowers whose credit records
indicated they were delinquent one year before the survey was conducted (delinquent
borrowers). Note that all respondents discussed below reported having difficulty making their
mortgage payments during the recent past, regardless of whether credit records indicated they
were current the prior year. The current borrowers may have resolved a past delinquency, may
have encountered difficulties after the date as of which they were identified as current, or may
have been able to avoid delinquency despite their payment difficulties.

The Servicing Operations Data include data on communications with borrowers related to
delinquency or loss mitigation, including the timing of inbound and outbound communications
and in some cases codes reflecting the content of the communication. The Bureau requested

data on letters, telephone calls, and other forms of communication; however, most servicers

196 Specifically, respondents answered “yes” to the question, “At any time during the past couple of years, did you have
any concerns or face any difficulties making your mortgage payments?”
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were unable to provide complete data on telephone contacts. This limits what can be learned
from the data about the early intervention live contact requirements.

6.3.1 Borrower awareness of early intervention
communications

The next three tables present information from the ASMB about whether respondents who had
experienced difficulties making their mortgage payment recalled certain communications from
their servicer. The Rule requires servicers to make disclosures to certain delinquent borrowers
about the availability of loss mitigation options if applicable as well as information about how to
contact a housing counselor and certain other information. Thus, under the Rule, most
delinquent respondents would be expected to have heard from their servicer on these topics,

although consumers might not recall such communication at the time of the survey.

Table 1 summarizes responses to ASMB questions in 2016 about whether the borrower had
gotten information from or talked with the servicer about various loss mitigation or other
options that might help borrowers struggling with their mortgage payments.97 Among
delinquent borrowers (for whom it seems most likely that the early intervention provisions
would have been triggered at some point), 79 percent of respondents reported receiving
information about a loan modification from their servicer, and 65 percent of delinquent
borrowers reported receiving information about a way to get caught up on missed payments.
Only about one-third recalled receiving information about financial counseling.

TABLE 1:  SHARE OF BORROWERS WHO REPORTED PAYMENT DIFFICULTY WHO RECEIVED
INFORMATION FROM SERVICERS ABOUT VARIOUS OPTIONS, BY DELINQUENCY STATUS
(PERCENT) (2016 ASMB)

Received information about: Current Delinquent
Refinancing the mortgage 44 47
A loan modification 60 79
Financial counseling 29 34
A way to get caught up on missed payments 37 65
Selling or giving up the property 17 42

These results indicate that, at least in the years after the January 10, 2014, effective date of the
Rule, a large majority of delinquent borrowers were aware of their servicer’s efforts to provide

197 In addition to the responses listed in Table 1, responses included “Available government programs,” “Debt
consolidation,” and “Other (specify).”
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information about modification options. This survey question did not distinguish between
written and live disclosures or identify how soon in a delinquency the disclosures were received.
They do indicate that servicers are generally successful at making delinquent borrowers aware of
loan modification options. However, the data do not indicate whether consumers were aware of

these options because of the Rule’s requirements.

Although the ASMB began after the effective date of the Rule, borrowers were asked about when
they “start[ed] having difficulty making mortgage payments,” shedding some light on how
servicer practices changed over time. Table 2 breaks out the results for delinquent borrowers
according to when respondents first began having difficulties making their mortgage payments.
This table enables comparison of borrowers who first experienced difficulties in 2013 or earlier,
before the Rule was effective, and those who first had difficulties in 2014 or later, after the Rule
was effective.

TABLE 2: SHARE OF DELINQUENT BORROWERS WHO REPORTED PAYMENT DIFFICULTY WHO
RECEIVED INFORMATION FROM SERVICERS ABOUT VARIOUS OPTIONS, BY THE TIME WHEN
THE BORROWER BEGAN HAVING DIFFICULTIES PAYING THEIR MORTGAGE (PERCENT) (2016

ASMB)
L _ 20130r  Firsthalf ~ -ocond 2015 or
Received information about: . half of
earlier of 2014 later
2014

Refinancing the mortgage 49 44 53 31
A loan modification 81 83 80 65
Financial counseling 39 22 32 29
A way to get caught up on missed payments 65 63 75 58
Selling or giving up the property 46 38 47 23

ASMB respondents who reported that they began having difficulties in 2013 or earlier do not
appear to be less likely to have received information about these types of options. The responses
do not indicate when the disclosures took place, and borrowers whose difficulties began before
the Rule became effective may have received information from the servicer about options after
the Rule’s effective date. Nonetheless, these results are consistent with servicers’ statements in

interviews that early intervention communications took place before the Rule was effective.

In 2017, the ASMB included some more specific questions regarding contact with servicers
about payment difficulties. Borrowers were asked about whether the servicer tried to contact
the borrower, whether the borrower tried to contact the servicer, and whether the borrower in

fact talked with the servicer. Table 3 reports results for these questions.
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TABLE 3: COMMUNICATIONS WITH BORROWERS WHO REPORTED PAYMENT DIFFICULTIES, BY
DELINQUENCY STATUS (PERCENT RESPONDING “YES”) (2017 ASMB)

Current Delinquent

Question
borrowers borrowers

When you were having difficulties making the mortgage
payment, did the servicer ever try to contact you by phone, mail, 52 92
or other means?

Did you ever try to contact your servicer to discuss your

difficulties? 56 87

Did you ever talk with the loan servicer or their representative? 53 90

These results indicate that, in the period after the Rule was effective, 92 percent of delinquent
respondents were aware of contact attempts by the servicer, and 9o percent had in fact spoken
with the servicer. For borrowers who were current but experienced difficulty paying their
mortgage, about one-half were aware of contact attempts by the servicer and a slightly higher
share had attempted contact themselves. The lower percentages for current borrowers are
consistent with the possibility that many borrowers in this group experienced difficulties
without in fact missing any payments and, therefore, did not trigger the Rule’s early intervention

requirements.

6.3.2 Timing of early intervention written notices

The next figure presents information about the mailing of written early intervention notices
using the Servicing Operations Data. Although RESPA did not require written notices in the
pre-Rule period, the Servicing Operations Data include the dates on which servicers sent notices

that they considered to be equivalent during the pre-Rule period.

Figure 1 shows the distribution of the number of days from the beginning of a borrower’s
delinquency to the mailing of a notice, separately by servicer,'98 using a box-and-whiskers plot

in which the box represents the range from the 25th to 75th percentile and the heavy line

198 To maintain servicer anonymity the Bureau randomly assigned each servicer a letter to represent it. Note that, as
with servicer-specific results in other chapters, the Bureau randomly re-assigned letters for subsequent figures, such
that servicer “A” in Figure 1 is not necessarily the same as servicer “A” in any other figure.
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represents the median.'99 This analysis is limited to loans that went from current to at least 60
days delinquent during the relevant period. The analysis excludes two servicers that were
unable to provide communications data for some accounts for inclusion in the Servicing
Operations Data. The dotted horizontal line at 45 days corresponds to the requirement of the
Rule.

Consistent with what servicers said in interviews with the Bureau, the data show little change in
the timing of written notices between the pre-Rule and post-Rule periods. The median times
before a written notice was sent are nearly the same for the pre-Rule and post-Rule periods at all

five of these servicers, and for four out of five the median is well under 30 days.

FIGURE 1: DAYS FROM THE START OF A BORROWER’'S DELINQUENCY TO THE MAILING OF FIRST
WRITTEN NOTICE (SERVICING OPERATIONS DATA)
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Servicer IDs were randomly assigned for this figure only.

199 Specifically, in a box-and-whisker plot, as shown here, the “box” portion of the plot shows the interquartile range
(IQR), that is, the range of the middle half of the data, with the line in the middle showing the median. The upper
“whisker” represents the largest value that is less than 1.5 times the IQR above the 75th percentile, and the lower
whisker is similarly the smallest value that is 1.5 IQRs below the 25th percentile.
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6.3.3 Changes in the rate and timing of loss mitigation
applications

This section looks at the change from 2012 to 2015 in whether and when delinquent borrowers
initiate loss mitigation applications. The analysis focuses on borrowers who became delinquent
during 2012 or 2015—specifically, borrowers who went from being current to 60 days
delinquent at some point during the first six months of the relevant year. Because the Servicing
Operations Data include only applications initiated during either 2012 or 2015, the analysis
restricts attention to borrowers who became delinquent during the first six months of the year to
ensure that the data include all applications that are initiated within six months following the

start of delinquency.

Figure 2 shows, for all borrowers who become 60 days delinquent during the applicable year,
the share that six months later (a) had initiated a loss mitigation application, (b) had become
current without initiating a loss mitigation application, or (¢) remained delinquent and had not
initiated a loss mitigation application. This figure excludes data from two servicers for which
data on initiation of loss mitigation applications was unavailable or appeared unreliable for 2012
or 2015 or both. The figure shows that, for the five servicers for which the Bureau has these
data, borrowers in 2015 were somewhat more likely to initiate a loss mitigation application
within six months. In 2015, borrowers were also somewhat more likely to become current
despite never initiating a loss mitigation application, and were less likely to remain delinquent

for six months without either curing the delinquency or initiating a loss mitigation application.
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FIGURE 2: OUTCOME 6 MONTHS AFTER BECOMING 60 DAYS DELINQUENT IN FIRST HALF OF YEAR
(SERVICING OPERATIONS DATA)

2012 2015

Share of borrowers in year

Delinquent or foreclosure, without app Cured without app App initiated

Status 6-months after becoming delinquent

Figure 3 shows the distribution of how long it took borrowers to initiate loss mitigation
applications relative to when they became delinquent. The figure generally shows an increase in
the share of borrowers who initiated loss mitigation applications within the first 60 days of
delinquency. Together, Figures 2 and 3 indicate that borrowers in 2015 were more likely to
initiate applications and to initiate them early in delinquency. These changes could reflect the

effect of the early intervention provisions but could result from other factors.
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FIGURE 3: DISTRIBUTION OF THE NUMBER OF DAYS BETWEEN DELINQUENCY AND INITIATION OF LOSS
MITIGATION APPLICATION, BY YEAR (SERVICING OPERATIONS DATA)
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6.3.4 Relationship between servicer contact and borrower
outcomes

This section analyzes the relationship between servicer contact and borrower outcomes. As
discussed, the data generally do not permit the Bureau to identify whether early intervention
communications caused borrowers to seek loss mitigation options or otherwise address their
delinquency. In particular, one might expect that whether a borrower engages with the servicer
early in a delinquency is related to other important factors, such as whether the borrower
expects to be able to cure the delinquency or whether the borrower expects foreclosure is
imminent. Nonetheless, evidence that borrowers who speak with their servicer are more likely
to cure their delinquency than borrowers who do not would be consistent with the early

intervention provisions being effective in helping borrowers.
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Figure 4 uses 2017 ASMB data to look at whether respondents said certain actions were taken to
address their payment difficulties, for borrowers who did and did not report talking to their
servicer when they began having payment difficulties.2°¢ For delinquent borrowers, those who
reported having spoken with the servicer were more likely to report that their loan was
modified. They were also more likely to have lost the home through foreclosure. This suggests
that in some cases contact with the borrower was driven by the foreclosure process, or perhaps
that borrowers who knew their circumstances were more serious were both more likely to speak
with the servicer and also more likely to lose their home to foreclosure. Borrowers who did not
speak with the servicer were much more likely to report that none of the listed actions were
taken to address their payment difficulties, which could mean that they were able to cure on
their own or that they remain delinquent.

FIGURE 4: ACTION TAKEN TO ADDRESS PAYMENT DIFFICULTIES, PERCENT OF DELINQUENT
BORROWERS (2017 ASMB DATA)

- None of the above

Modification Foreclosure Other action
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Share of delinquent borrowers

0%
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200 Apart from “Modified the existing loan” and “Home was taken in foreclosure,” possible responses included
refinance, short sale, regular sale, deed-in-lieu, “Other-specify,” and “None of the above.”
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/. Completing loss mitigation
applications

This chapter considers the Rule’s provisions related to completing loss mitigation applications,
which generally require servicers to provide certain delinquent borrowers with access to
knowledgeable personnel to respond to the borrowers’ inquiries, acknowledge loss mitigation
applications in writing, and exercise reasonable diligence to make incomplete applications
complete. Main findings include the following:

» The data suggest that it took borrowers longer to go from initiating a loss mitigation
application to completing the application in 2015 compared to 2012, before the Rule was
effective. This may be because the Rule required servicers to define a complete
application to be a more comprehensive package than what some servicers considered a

complete application pre-Rule.

» Despite the longer time to complete applications once they had been initiated, borrowers
who submitted complete applications in 2015 did so at a similar stage of their
delinquency as borrowers who completed applications in 2012.

* Among the Rule’s provisions related to completing loss mitigation applications, many
servicers said the most significant and costly changes they made were to comply with the
Rule’s requirement to provide a five-day acknowledgment notice for loss mitigation
applications. Servicers generally said that the Rule’s other requirements discussed in
this chapter were consistent with their prior practice and did not require substantial
operational changes other than those related to tracking and monitoring compliance

with the requirements.

/7.1 Background

The 2013 RESPA Servicing Rule included a number of provisions that established standards for
the loss mitigation application process. These provisions, among other things, established
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continuity of contact requirements, timelines for acknowledging receipt of an application, and
the requirement that a servicer, upon receipt of an incomplete loss mitigation application, must
exercise reasonable diligence in obtaining documents and information to complete a loss

mitigation application for all loss mitigation options available to the borrower.

Prior to the Rule, an array of standards and guidelines existed for servicers surrounding the loss
mitigation process. HAMP imposed a 10-business-day requirement for acknowledging receipt
of a homeowner’s loan modification package and a 30-calendar-day requirement to review
documentation for completeness.2°* Servicers covered by the National Mortgage Settlement
(NMS) were required to provide written acknowledgement of receipt of documentation
submitted in connection with an application within three business days and to notify the
borrower of any known deficiency in the initial submission no later than five business days after
receipt.2°2 Fannie Mae and Freddie Mac had guidelines for receipt of documentation and
permitted the borrower 30 days from the date of the notification of any missing information or
documentation to supplement the application prior to the servicer making a determination.203

Similar to the Rule’s provisions, many servicer standards and investor guidelines required
servicers to establish a single point of contact (SPOC) for certain borrowers. The largest 20
HAMP participants were required to provide a SPOC for all homeowners with non-GSE loans
who were evaluated for HAMP.204 The NMS, which generally took effect in mid-2012 and
expired in late 2015, required covered servicers to establish a SPOC and undertake outreach
efforts to communicate loss mitigation options for first lien mortgage loans to all potentially
eligible delinquent borrowers, following the timelines established by HAMP.205

The 2013 RESPA Servicing Rule includes provisions related to completing applications that are
similar to the other sources of servicing standards. Particular features of the loss mitigation
provisions related to completing applications include the following:

201 Help for Am. Homeowners, Supplemental Directive 10—01, Home Affordable Modification Program — Program
Update and Resolution of Active Trial Modifications, at 1, 3 (issued Jan. 28, 2010) (effective June 1, 2010), available
202 Consent Judgment at A—25—26, U.S. v. Bank of America Corp. et al., No. 12—-361 (D.D.C. June 24, 2014).

203 Freddie Mac, Welcome to the Snapshot of the Single-Family Seller/Servicer Guide as Published 12/18/2012, at
204 Help for Am. Homeowners, Supplemental Directive 11-04, Making Home Affordable Program — Single Point of
Contact for Borrower Assistance, at A—2—3 (issued May 18, 2011) (effective Sept. 1, 2011), available at

program participation cap of $75 million or more as of May 18, 2011 were required to assign a SPOC. Id. at A—2
205 Consent Judgment, supra note 202, at A—21-23.
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» The Rule’s “continuity of contact” provision requires servicers to maintain policies and
procedures that are reasonably designed to provide certain delinquent borrowers with
access to knowledgeable personnel who can respond to the borrowers’ inquiries and, as
applicable, to assist them with available loss mitigation options.2°¢ These policies and
procedures must include assigning personnel to a borrower no later than the 45th day of

the borrower’s delinquency.207

* In general, the Rule requires servicers to acknowledge loss mitigation applications in
writing.208 If a servicer receives a loss mitigation application 45 days or more before a
foreclosure sale, the Rule requires the servicer to, promptly upon receipt, review the
application to determine if the application is complete and notify the borrower in writing
within five days209 after receiving the application that the servicer has determined that
the application is complete or incomplete and, in the case of an incomplete application,
state in the notice the additional documents and information the borrower must submit

to complete the application and the applicable due date for the materials.2°

» The Rule defines a complete loss mitigation application as an application in connection
with which a servicer has received all the information that the servicer requires from a
borrower in evaluating applications for loss mitigation options available to the

borrower.21

= The Rule generally requires servicers to exercise reasonable diligence in obtaining
documents and information to complete a loss mitigation application.22 For example, if
a servicer needs additional information from the applicant, such as an address or a
telephone number to verify employment, the servicer exercises reasonable diligence by

206 12 C.F.R. § 1024.40. A servicer must also have policies and procedures reasonably designed to ensure that the
servicer personnel assigned to a delinquent borrower can perform certain functions, such as providing the borrower
with accurate information about loss mitigation options available to the borrower, the actions the borrower must take
to be evaluated for such loss mitigation options, and the status of any loss mitigation applications that the borrower
has submitted to the servicer. 12 C.F.R. § 1024.38.

20712 C.F.R. § 1024.40.

208 The Rule explains that “a loss mitigation application is considered expansively and includes any ‘prequalification’
for a loss mitigation option.” 12 C.F.R. § 1026.41(b); comment 41(b)—2. The Rule explains that “if in giving
information to the borrower, the borrower expresses an interest in applying for a loss mitigation option and provides
information the servicer would evaluate in connection with a loss mitigation application, the borrower’s inquiry or
prequalification request has become a loss mitigation application.” Id.

209 Excluding legal public holidays, Saturdays, and Sundays. 12 C.F.R. § 1024.41(b)(2)(1)(B).

210 12 C.F.R. § 1024.41(b)(2).

21112 C.F.R. § 1024.41(a).

212 12 C.F.R. § 1024.41(b)(1).
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contacting an applicant promptly to obtain the missing information.2:3 There are some
exceptions to the reasonable diligence requirements, e.g., a servicer may offer a short-
term payment forbearance program to a borrower based upon an evaluation of an

incomplete loss mitigation application.24

The Rule exempts “small servicers,” which are servicers that service 5,000 loans or fewer, all of

which they own or originated,2'5 from all of the requirements discussed above.216

As with the other provisions of the Rule related to loss mitigation, the Bureau established the
Rule’s provisions related to completing applications as part of its efforts to establish a fair
process for review of loss mitigation applications to help borrowers avoid foreclosure when
possible. The Bureau believed that these restrictions were necessary and appropriate to achieve
the consumer protection purposes of RESPA, including facilitating the review of borrowers for
foreclosure avoidance options.27 In addition, the Bureau adopted these provisions to
implement a servicer’s statutory obligation to take timely action to correct errors relating to
avoiding foreclosure by establishing servicer duties and procedures that must be followed to
avoid errors with respect to foreclosure.2® The Bureau also intended these provisions to further
the goals of the Dodd-Frank Act to ensure a fair, transparent, and competitive market for

mortgage servicing.29 Particular goals of the provisions covered in this chapter include:

Opportunity for loss mitigation evaluation. The loss mitigation provisions were motivated in
part by concerns that some servicers were doing an inadequate job of communicating with
borrowers regarding loss mitigation options,22¢ and that some servicers were unwilling to work
with borrowers to reach agreement on loss mitigation options.22* The Bureau intended these
provisions to help ensure that borrowers have a full and fair opportunity to be evaluated for loss

mitigation options.222

213 12 C.F.R. § 1024.41(b)(1); comment 41(b)(1)—4.1).
214 12 C.F.R. § 1024.41(c)(2)(iii).

215 12 C.F.R. § 1026.41(e)(4).

216 12 C.F.R. § 1024.30(b)(1).

217 78 Fed. Reg. 10696, 10822 (Feb. 14, 2013).

218 See id.

219 Id.

220 [d, at 10807.

221 Jd, at 10814.

222 [d, at 10815.
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Access to knowledgeable personnel. With respect to the continuity of contact provisions in
particular, the Bureau stated that the ability of borrowers to speak with knowledgeable
personnel about available loss mitigation options and the actions necessary to obtain such

options would make it easier for borrowers to effectively pursue loss mitigation.223

Servicer responsiveness to borrowers. The Bureau intended these provisions to improve
servicer responsiveness to borrowers seeking assistance with loss mitigation.224 The Bureau said
it adopted the continuity of contact requirement in particular in response to widespread reports
of communication breakdowns between servicers and delinquent borrowers, which the Bureau

understood to be an impediment to the success of foreclosure mitigation programs.225

The Bureau’s assessment of the continuity of contact, written acknowledgement, and reasonable
diligence provisions sought to understand how these requirements have affected the likelihood
that borrowers complete applications and the timing for completing applications. The next
section of this chapter describes what the Bureau learned from servicer interviews, comment
letters on the RFI, the Counselor Survey, and consumer complaints about these provisions’
effects on borrowers and servicers. The following section uses the Servicing Operations Data to
analyze (a) the share of initiated applications that are completed, (b) the timing from application
initiation to completion, (c) borrowers’ delinquency status when they complete applications, and

(d) outcomes for borrowers who initiate and complete applications.

7.2 Qualitative information: Servicer
interviews, Counselor Survey, and
consumer complaints

7.2.1 Effects on servicer practices

About one-half of the 13 large servicers the Bureau interviewed said that prior to the Rule they

provided borrowers with a written notice acknowledging receipt of loss mitigation documents. 226

223 Jd. at 10807.

224 Id. at 10807, 10814.

225 Jd. at 10807 n.157 (citing Fed. Reserve Sys., Off. of the Comptroller of the Currency, & Off. of Thrift Supervision,
Interagency Review of Foreclosure Practices, at 8 (2011)).

226 For purposes of discussing servicer interviews, “large servicers” are those that service more than 50,000 loans,
“mid-size servicers” are those that service 5,000 to 50,000 loans, and “small servicers” are those that service fewer
than 5,000 loans. The Bureau conducted a total of 25 interviews with 13 large, seven mid-size, and five small
servicers.
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Large servicers who serviced loans subject to HAMP and the NMS said they provided a written
notice on the timeline required by those programs. Most of the six mid-size servicers
interviewed said they did not send written acknowledgement notices prior to the Rule. One
mid-size servicer said it started sending written acknowledgement notices during the housing
crisis because it found that the written notice reduced the number of telephone calls from
borrowers seeking to confirm that the servicer received their application. Some of the servicers
that did not provide borrowers with a written acknowledgement notice prior to the Rule said

that they instead acknowledged the receipt of application materials by telephone.

Even for servicers that acknowledged application materials in writing before the Rule, the Rule
required updates to the content of the notice. Most servicers that were already acknowledging
applications by telephone continued the practice post-Rule; thus, borrowers who submit loss
mitigation documents to these servicers now receive a written acknowledgement notice and a
telephone call. Some large servicers said that they send a written acknowledgement notice after
the receipt of each document related to a loss mitigation application.

About one-half of the large servicers and some of the mid-size servicers the Bureau interviewed
used some form of continuity of contact prior to the Rule, for instance by assigning delinquent
borrowers either an individual or a team to facilitate completion of their loss mitigation
applications. Most servicers that had a single point of contact model in place prior to the Rule
had implemented it as a result of HAMP or NMS.

Interviews revealed little concrete information about how servicers’ reasonable diligence efforts
have changed as a result of the Rule. Many servicers said they made an effort pre- and post-
Rule to make incomplete applications complete, but servicers did not provide detail about how
the frequency or quality of those efforts have changed. As discussed in Chapter 8, some
servicers said the Rule led them to collect more documents than they would have otherwise
because of the requirement to evaluate borrowers for all available loss mitigation options

simultaneously.

7.2.2 Effects on borrowers

Counselor Survey. About 56 percent of respondents to the Counselor Survey said the written
acknowledgement notices required by the Rule were effective in helping their clients, with an
additional 36 percent saying they were “somewhat effective.” When asked about reasons this
provision was effective, almost two-thirds of the respondents stated that if the written
acknowledgement notice is effective, it is often or always because it prompts clients to take
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action to complete their loss mitigation application.22? When asked about reasons this provision
was not effective, more than one-half of the respondents said that it is often or always because
the notice is not specific enough. In responses to open-ended questions, several respondents
stated their clients do not understand the written notice, but counselors and attorneys can
interpret the notice for them which helps their clients understand how to complete their
applications. Additionally, several respondents stated that, in spite of the acknowledgment
notice, servicers still exercise a degree of subjective control over determining when an
application is complete, making it challenging for borrowers, counselors, and attorneys to

determine whether a servicer violated the foreclosure restriction provisions described in Chapter
9.

Ninety percent of housing counselors but only 68 percent of legal aid attorneys said the
continuity of contact requirements were at least somewhat effective in helping their clients.
More than one-half of counselors stated that if the continuity of contact requirements are
effective it is often or always because the requirements help the borrower obtain accurate
information about their loss mitigation application. In cases where the requirements are not
effective, the most common reason selected by both housing counselors and legal aid attorneys
was that the respondents or their clients have difficulty reaching servicer personnel or obtaining
a timely response. All legal aid attorneys surveyed said that was at least sometimes the case.
Additionally, all legal aid attorneys surveyed said that if the continuity of contact requirements
are not effective, it is at least sometimes because servicer personnel are not able to provide
accurate information about the client’s loss mitigation application. This indicates that

communication issues between borrowers and servicers still exist post-Rule.228

Servicer interviews. The majority of servicers that did not send a written acknowledgement
notice prior to the Rule stated that the notices are not helpful to borrowers because servicers
were proactively contacting borrowers about applications by telephone before the Rule took
effect. Other servicers said they believe the written acknowledgement notice is beneficial to
borrowers. One servicer noted that the written acknowledgement notice helped their staff track
missing information in incomplete loss mitigation applications. This servicer reported that its
personnel refer to the notice when speaking with borrowers on the telephone about their

application.

227 Additionally, almost two-thirds of respondents stated that when the written acknowledgement notice is effective, it
is often or always because it helps their clients understand what additional documents and information the servicer
requires from the client for a complete application.

228 See Appendix E for additional survey results, including results related to the reasonable diligence requirements.
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A number of servicers said that the SPOC model is beneficial for borrowers. One servicer that
uses an individual SPOC model said the model allows borrowers to build trust and a relationship
with one servicer staff person. Additionally, a number of servicers said they believe telephone
conversations are more effective than written communications at helping borrowers complete
their application. One servicer said borrowers express confusion about how to fill out
application documents and speaking with a knowledgeable customer service representative by

telephone is helpful.

Complaint data. Figure 1, below, shows results of an analysis of a random sample of consumer
complaints from 2012 and 2015 related to loss mitigation. The Bureau manually reviewed
complaint records of 400 individuals who submitted complaints about loss mitigation to the
Bureau, including the narrative complaint by the borrower, the servicer’s response, and any
supporting documents submitted by the borrower or the servicer.229 Figure 1 shows the share of
these borrowers that raised certain concerns about the loss mitigation application process. In
2012 about 35 percent of consumers in the sample described having to submit documents
multiple times or complained of lost documentation; this share fell to 25 percent in 2015.
Similarly, in 2012, 31.5 percent of consumers in the sample described difficulty communicating
with someone knowledgeable about their application (e.g., a SPOC who did not return calls or
did not respond to written messages). In 2015, this share fell to 27.5 percent. The figure
indicates that there may have been some improvement in servicer-borrower communication
from 2012 to 2015, but communication problems related to loss mitigation still exist. This is

consistent with the housing counselor and legal aid attorney survey results described above.

229 The Bureau reviewed complaint records of 400 individuals. In some instances, a single consumer submitted more
than one complaint that was not duplicative of a prior complaint. See Appendix C for more information about
complaint data used in this report.
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FIGURE 1: SHARE OF CONSUMERS WHO DESCRIBED HAVING TO SUBMIT DOCUMENTS MULTIPLE
TIMES AND WHO RAISED CONCERNS ABOUT THE LACK OF RESPONSIVENESS BY THEIR
SERVICER, 2012 AND 2015 (BUREAU COMPLAINT DATA)
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7.2.3 Costs of the provision and other effects on servicers

A few large servicers reported challenges in meeting the five-day deadline for sending the
written acknowledgement notice. These servicers said that at times they send out notices that
are inaccurate because they are rushing to meet the deadline.23° A few servicers who did not
previously send a written notice said that adding the additional letter increased their mailing
costs.

Some servicers said they had to hire additional staff or train existing staff to serve as SPOCs, as a
result of the Rule, which may have led to an increase in personnel costs. Some servicers said
they added a role of a “processor,” partially as a result of the Rule, who evaluates applications for

230 A report from the California Monitor for the National Mortgage Settlement argued that the five-day requirement is
ineffective, suggesting that it generates additional costs for servicers and borrowers, because servicers cannot perform
a thorough review of application materials within five days. As a result, servicers send borrowers multiple letters
outlining the documents needed to complete the application which makes the process difficult for borrowers. Cal.
Monitor, Reclaiming the Rules: Solutions for Mortgage Servicing, at 11 (Report submitted to Cal. Att’y Gen., 2014).
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completeness before the application is sent to the underwriter. This person is typically
responsible for ensuring the acknowledgement notice is sent within five days. At some servicers,
the SPOC reviews applications for completeness and at others the SPOC and processor roles are

performed by different personnel.

7.3 Quantitative analysis: Servicing
Operations Data

To quantitatively assess the effects of the Rule provisions related to completing loss mitigation
applications, the Bureau analyzed the information on borrowers’ loss mitigation experience in
the Servicing Operations Data.23* For loans included in the Servicing Operations Data, the data
include information on all loss mitigation applications that borrowers started in 2012 and in
2015.232 The loss mitigation data include, among other information, the date the borrower first
reached out by telephone to the servicer and requested help, the date the borrower first
submitted written documents related to an application, and the date the borrower submitted a
complete application.

As noted in Chapter 6, most servicers were unable to provide complete data on telephone
contacts. Thus, the Bureau was not able to learn how the frequency and timing of telephone
communications were affected by the Rule or whether certain telephone communication
patterns affect the likelihood that a borrower completes an application. Similarly, only a few
servicers provided complete data on the written acknowledgement notices. Among those
servicers, all sent a written acknowledgement notice in 2012 and there was little variation in
practices for the timing of the notice in 2015. Therefore, the Bureau was not able to observe how
receipt of the written acknowledgement notice affects borrower behavior.

7.3.1 Rate of applications completed

The Rule’s loss mitigation procedures, such as the continuity of contact and reasonable diligence
requirements, were intended to facilitate the review of borrowers for loss mitigation, and one

way they might do so is by increasing the share of initiated applications that borrowers

231 See Appendix C for more detail on the Servicing Operations Data.

232 For the servicers that provided the Bureau with a sample of loans that were delinquent or for which borrowers
applied for loss mitigation, the data include all applications from borrowers in the sample. See Appendix C for
details. Note that the same borrower could appear in both years if the borrower started two separate loss mitigation
applications, one in 2012 and one in 2015.
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ultimately complete. As shown in Chapter 6, the share of delinquent borrowers who initiated a
loss mitigation application increased somewhat in 2015 compared to 2012. This section looks at
the next step in the loss mitigation application process by analyzing the share of initiated
applications that are completed. Figure 2, below, shows the percentage point change in the
share of initiated applications that were ultimately completed in 2012 and in 2015, separately by

servicer.233

Figure 2 shows that for two of six servicers there was a decrease in the share of initiated
applications that borrowers completed and for one servicer there was almost no change.234
However, there are two factors unrelated to the provisions themselves that may have reduced
the number of completed applications observed in the 2015 data. First, servicers’ definition of a
complete application is likely more strict in the post-Rule period. Given that the Rule requires
servicers to collect documents needed to evaluate borrowers for all available options, servicers
may need to collect more documents before an application is considered complete; therefore,
some applications may have been considered complete in 2012 that would not have been
considered complete in 2015.235 Second, the introduction of the GSE streamlined modification
program in July 2013, which was available to borrowers with loans owned or guaranteed by
Fannie Mae and Freddie Mac, affected how some borrowers obtained modifications. Beginning
July 1, 2013, servicers of GSE loans were required to offer eligible borrowers who were at least
90 days delinquent a way to modify their mortgage without requiring financial or hardship
documentation.23¢ Servicers were required to solicit borrowers for the streamlined modification
program even if the borrower had started a loss mitigation application.23” The GSE streamlined

modification was prevalent in 2015, and some borrowers who initiated but never completed an

233 Application completion rates by servicer range from about 40 to 95 percent. Based on discussions with servicers
about how loss mitigation application data is tracked in their systems, it is likely that some of the differences in
completion rates between servicers reflect differences in how servicers track applications and how they compiled the
data they provided to the Bureau. Within-servicer comparisons in completion rates are likely more reliable than
between-servicer comparisons, which is why the figure shows percentage point change from 2012 to 2015 by servicer.
234 Note that as with servicer-specific results in other chapters, the Bureau randomly re-assigned letters for
subsequent figures, such that servicer “A” in Figure 2 is not necessarily the same as servicer “A” in any other figure.

235 In interviews, some servicers said they began tracking application completion dates more consistently as a result of
the Rule to document compliance.

236 Press Release, Fed. Hous. Fin. Agency, FHFA Announces New Streamlined Modification Initiative (Mar. 27,

https://www.fanniemae.com/content/guide/servicing/d/index.html. The servicer was required to solicit eligible
borrowers for the program as long as (1) the borrower had not submitted a complete application, (2) the application
was complete but the servicer had not evaluated it, or (3) the servicer had evaluated the borrower’s application and
determined the borrower was not eligible for a workout option.
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application in 2015 likely never completed it because they received a streamlined
modification.238 Therefore, although Figure 2 shows that the share of applications that were
completed increased for some servicers from 2012 to 2015, it is not surprising that the share
decreased for others.239

238 An analysis of Fannie Mae loans that transitioned from either current or 30 days delinquent to 60 days delinquent
between 2012 and 2014 showed that in 2015 nearly 50 percent of all modifications of those loans were streamlined
modifications. Laurie Goodman et al., How Beneficial Are Streamlined Modifications? The Fannie Mae Experience,
at 12 Table 4B (Urb. Inst., Res. Report, 2018), available at

f. Large Fannie Mae servicers had access to the streamlined modification program in May 2012. However, that
analysis shows that streamlined modifications were more prevalent in 2015 than in 2012, which indicates that there
should be a larger share of borrowers in the Servicing Operations Data in 2015 who had access to the streamlined
modification program than in 2012. Id. About 40 percent of loans serviced in the Servicing Operations Data were
Fannie Mae loans in 2012 and 2015. Although the Servicing Operations Data generally do not indicate whether a
borrower ultimately received a streamlined modification, one servicer provided the Bureau with an identifier for
borrowers who started a loss mitigation application but ultimately received a streamlined modification. For this
servicer, 21 percent of borrowers who submitted written documents related to loss mitigation, but did not complete
an application, received a streamlined modification.

239 The Bureau would expect the introduction of the GSE streamlined modifications to have a larger downward effect
on application completion rates among servicers whose servicing portfolios include a larger share of GSE loans.
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FIGURE 2: PERCENTAGE POINT CHANGE FROM 2012 TO 2015 IN SHARE OF LOSS MITIGATION
APPLICATIONS THAT ARE ULTIMATELY COMPLETED, BY SERVICER (SERVICING
OPERATIONS DATA)
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7.3.2 Time from application start to completion

The previous section considers whether or not borrowers who initiated applications ultimately
completed them. Figure 3, below, combines data from five servicers to show the distribution of
the number of days between the date the borrower first submitted written documents in

connection with an application and the date the borrower completed the application.24°

Pooling the five servicers together, the median number of days increased from 36 in 2012 to 63
in 2015. As noted in section 7.3.1, timelines from initiation to completion may be longer in 2015
because it may have taken borrowers longer to submit the documents required for an
application to be considered complete in 2015 relative to 2012. Some servicers also said in
interviews that the Rule led them to encourage borrowers who express any interest in loss

240 Two servicers are excluded from the calculation because they could not provide consistent data on application
completion dates in both periods.
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mitigation to fill out application documents earlier than they would have before the Rule. These
servicers suggested that this encouragement means application initiation happens earlier post-
Rule than pre-Rule, but that in some cases accelerating the initiation of loss mitigation did not

shorten the time it took borrowers to provide a complete application. 24

FIGURE 3: DISTRIBUTION OF THE NUMBER OF DAYS BETWEEN FIRST WRITTEN DOCUMENTS
SUBMITTED AND APPLICATION COMPLETION DATE, BY YEAR. AGGREGATE DATA FOR FIVE
SERVICERS. (SERVICING OPERATIONS DATA)
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241 Findings in section 6.3.3 are consistent with some servicers’ statements that borrowers initiate applications
somewhat earlier in their delinquency post-Rule compared to pre-Rule.
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7.3.3 Delinquency status at application completion

As discussed above, a goal of the loss mitigation provisions was to increase the likelihood that
delinquent borrowers are considered for a loss mitigation plan that could help them avoid
foreclosure. Data from HAMP indicate that loans modified earlier in the borrower’s delinquency
are less likely to re-default.242 Figure 4, below, shows the percentage of applications completed
in 2012 and 2015 by the borrower’s delinquency status on the application completion date. The
sample for this analysis is limited to loans that went from being current to 60 days delinquent
during 2012 or 2015 to focus on borrowers who were early in delinquency and applying for the
first time.243 Among these borrowers, about one-third completed their application when they
were current or less than one month past due in both years. The share of borrowers who
completed applications when they were less than 60 days past due was about the same in 2012
and 2015. However, the share of borrowers who completed an application when they were 60 to
89 days past due was slightly higher in the post-Rule period, with a corresponding decrease in
completions when borrowers were 90 or more days delinquent. Overall, 71 percent of
applications from these borrowers were completed when the borrower was less than 120 days
past due in 2012 compared to 73 percent in 2015. While Figure 3 above shows the time from
initiation to completion has increased post-Rule, Figure 4 shows that despite the increased
timeline, borrowers generally completed applications at the same time in their delinquency
post-Rule compared to pre-Rule.

Note that the Servicing Operations Data only include information about loss mitigation
applications initiated in 2012 and 2015. Therefore, Figure 4 is necessarily limited to borrowers
who initiated an application before the end of the year in which they became 60 days
delinquent.244 There are likely additional borrowers who initiate and complete applications
later in their delinquency. Of all applications initiated in 2012 (not just those where the
borrower became delinquent during that year), 24 percent were initiated when the borrower was
more than one-year past due. Of applications initiated in 2015, 22 percent were initiated when
the borrower was more than one-year past due.

242 J.S. Dep’t of the Treasury, Fed. Hous. Fin. Agency, & U.S. Dep’t of Hous. & Urb. Dev., Guiding Principles for the
Future of Loss Mitigation: How the Lessons Learned from the Financial Crisis can Influence the Path Forward,

243 Limiting the sample to borrowers who were newly delinquent in each year helps make the set of delinquent
borrowers in the two years more comparable, because borrowers who were already delinquent at the start of 2012 and
2015 may differ systematically in some ways, including the average length of their delinquencies.

244 The sample includes borrowers who were current when they submitted their application and then became 60 days
past due later in 2012 or 2015. This accounts for a substantial portion of borrowers in the 0 and 1 to 29 days past due
categories.
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FIGURE 4: DAYS PAST DUE AT LOSS MITIGATION APPLICATION COMPLETION DATE FOR BORROWERS
WHO TRANSITIONED FROM CURRENT TO DELINQUENT IN 2012 OR 2015 (SERVICING
OPERATIONS DATA)
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7.3.4 Outcomes for delinquent borrowers who initiate and
complete applications

Previous sections of this chapter examine whether and when borrowers who initiate applications
complete them. This section first considers the status of delinquent borrowers who initiate a
loss mitigation application one year after they initiate the application. Next, for those borrowers
who completed an application, it considers their status six months after the completion of the
application.

Figure 5, below, includes borrowers who transitioned from current to 60 days past due in the

first half of 2012 or 2015 and initiated a loss mitigation application in that year.245 Figure 5

245 Figure 5 includes the same population of borrowers as Figure 2 in section 6.3.3.
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shows the share of such borrowers in each year who, 12 months later: (1) had not completed
their application and were still delinquent (or foreclosed upon); (2) cured without completing
their loss mitigation application; or (3) completed their application.24¢ Borrowers in each year
are categorized into one of the three groups such that the sum of the three columns in a given
year is 100 percent. The figure shows that borrowers who became delinquent and initiated an
application in 2015 were less likely than those in 2012 to complete the application, but this
coincided with an increase in the likelihood of curing the delinquency without completing an
application. This is consistent with improved economic conditions in 2015 allowing a larger
share of delinquent borrowers to recover without loss mitigation compared to 2012. It is also
possible that some of the borrowers in 2015 who cured without completing an application
received streamlined modifications, which cannot be consistently identified in the Servicing
Operations Data. The share of borrowers who had neither completed an application nor
recovered from delinquency 12 months later was almost constant between the two years.

246 Figure 5 excludes two servicers that could not provide reliable data on when and whether an application was
completed.
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FIGURE 5: OUTCOMES 12 MONTHS LATER FOR DELINQUENT BORROWERS WHO INITIATE LOSS
MITIGATION APPLICATIONS (SERVICING OPERATIONS DATA)
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The Servicing Operation Data allow the Bureau to track delinquent borrowers who completed an
application (those in the column on the right in Figure 5) and observe their status six months
after they completed the application. Figure 6, below, shows that borrowers who became
delinquent in 2015 and completed an application were somewhat more likely than delinquent
borrowers who completed an application in 2012 to be approved for loss mitigation and
somewhat less likely to still be delinquent or have experienced foreclosure six months after

completing the application.247

The Rule did not establish requirements for loss mitigation evaluation criteria nor did it require
servicers or investors to offer a specific type of loss mitigation.248 The increase in the share of
borrowers approved for loss mitigation could be due to a change in the types of borrowers that
completed applications in 2015 compared to 2012. Improved economic conditions in 2015 may
mean that delinquent borrowers in 2015 were less distressed on average than delinquent

247 Figure 6 excludes two servicers that could not provide reliable data on when and whether an application was
completed. The “approved for loss mitigation” category includes borrowers that were approved for a trial or
permanent loan modification, short sale or deed-in-lieu within six months of completing their application.

248 78 Fed. Reg. 10696, 10698 (Feb. 14, 2013).
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borrowers in 2012 and thus were better candidates for modifications. Additionally, the Rule
created a definition of a complete application that was more comprehensive than the set of
documents that may have been considered a complete application in 2012. This could lead to a
selection effect: borrowers who were able to assemble and submit a complete application in
2015 may have been better candidates for modifications than applicants in 2012 who could have
been evaluated based on a more limited application. Finally, the increase in approval rates
could be related to the introduction of streamlined modifications. Borrowers in 2015 may have
completed an application for a non-streamlined modification and been approved for a
streamlined modification.249 Approval for GSE streamlined modification was not based on an
evaluation of financial or hardship documentation, so borrowers who may not have qualified for
other types of loss mitigation may have been approved for streamlined modifications. Overall,
Figure 5 and Figure 6 show that delinquent borrowers in 2015 were somewhat less likely to
complete an application, but those that did were somewhat more likely to be approved for a loss

mitigation option compared to those in 2012.

249 Generally in the Servicing Operations Data, loans modified through streamlined modifications are marked as
permanently modified, but the Bureau cannot identify whether it was a streamlined or non-streamlined modification.
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FIGURE 6: OUTCOMES SIX MONTHS LATER FOR DELINQUENT BORRROWERS WHO COMPLETE
APPLICATIONS (SERVICING OPERATIONS DATA)
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8. Evaluations and appeals

This chapter considers the Rule’s loss mitigation application evaluation and appeal provisions,

which generally require servicers to evaluate applications within 30 days of receipt, evaluate

borrowers simultaneously for all loss mitigation options available to them, and review borrower

appeals of loan modification denials. Main findings include the following:

148

A larger share of borrowers received a decision on their loss mitigation application

within 30 days in 2015 compared to 2012, before the Rule was effective.

The data suggest that the time from borrower initiation of a loss mitigation application
to short-sale offer increased in 2015 compared to 2012, before the Rule was effective. In
interviews, some servicers said this was likely due to the additional time required to
collect the documents necessary to evaluate borrowers for all available loss mitigation
options at the same time. Other servicers suggested that the increase in short-sale

timelines may reflect an increase in the length of short-sale marketing periods post-Rule.

Among the provisions discussed in this chapter, many servicers said the most costly
provisions were the requirements to evaluate borrowers for all available loss mitigation
options at the same time and to provide a decision letter that describes the outcome of an
evaluation for all available options. Servicers generally said that the 30-day evaluation
timeline and appeal requirements were consistent with their prior practice and did not
require significant operational changes other than tracking and monitoring compliance

with the requirements.

The data show that a larger share of borrowers who completed loss mitigation
applications appealed the servicer’s determination in 2015 compared to 2012, before the
Rule was effective. The proportion of appeals that were successful was lower post-Rule.
The net effect was that there was no increase in the likelihood that a borrower whose
application was denied successfully appealed that denial.
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8.1 Background

Prior to the adoption of the 2013 RESPA Servicing Rule, federal regulations did not address
servicers’ procedures to evaluate loss mitigation applications. However, other national
mortgage servicing standards, such as those adopted by FHFA, the National Mortgage
Settlement (NMS), and HAMP, existed at that time for certain servicers. The loss mitigation
evaluation and appeal standards established by the 2013 RESPA Servicing Rule generally
tracked these other national mortgage servicing standards. The FHFA Servicing Alignment
Initiative,25° the NMS, and HAMP all required servicers to review loss mitigation applications
within 30 days of receiving a complete application.25* The FHFA Servicing Alignment Initiative
also required servicers of GSE loans to consider borrowers for all loss mitigation options
simultaneously.252 The NMS likewise required servicers to evaluate borrowers who had timely
submitted a complete loan modification application “for all available loan modification options
for which they are eligible” before referring a borrower for foreclosure, but did not require
simultaneous review for home retention options, like loan modifications, and non-home
retention options, like short sales.253 HAMP, the FHFA Servicing Alignment Initiative, and the
NMS all provided for borrower appeals of loan modification denials.254

The 2013 RESPA Servicing Rule sets certain deadlines and procedures concerning review of loss
mitigation applications, but does not mandate specific loss mitigation programs or outcomes.255
In general, if a servicer receives a complete loss mitigation application more than 37 days before

a foreclosure sale, the servicer must evaluate it within 30 days for all loss mitigation options

250 The Servicing Alignment Initiative refers to FHFA’s directive to Fannie Mae and Freddie Mac to align their
guidelines for servicing delinquent mortgages they own or guarantee to improve servicing practices.

251 Fannie Mae and Freddie Mac also required servicers to reply with in the 30-day window. See e.g., Consent
Judgment, supra note 202, at A—26; Freddie Mac, Single-Family Seller/Servicer Guide, supra note 177, at section
64.6(d)(5); Fannie Mae, Single-Family 2012 Servicing Guide, supra note 177, at Part VII, Sec. 205.08; U.S. Dep’t of
Treasury & U.S. Dep’t of Hous. & Urb. Dev., MHA Handbook v3.3, Handbook for Servicers of Non-GSE Mortgages
43 (2011), available at https://www.hmpadmin.com/portal/programs/docs/hamp _servicer/mhahandbook_33.pdf.

252 See Fed. Hous. Fin. Agency, Servicing Alignment Initiative - Frequently asked Questions,

2018).

253 Consent Judgment, supra note 202, at A—16.

254 The Making Home Affordable program (MHA) requires “Escalated case management” effectively providing appeal
rights for denials and error resolution for dual tracking. MHA Handbook v3.3, supra note 251, at 43. Servicing
Alignment Initiative included appeal rights and error resolution for loan modification applications. See Fed. Hous.
Fin. Agency, Servicing Alignment Frequently Asked Questions, at Q14,

2011). The OCC consent orders include “Complaint” procedures at IX(1)(i)—(j). NMS requires a denial notice and 30
days to seek an appeal. Consent Judgment, supra note 202, at A—26.

25578 Fed. Reg. 10696, 10816—17 (Feb. 14, 2013).
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available to the borrower25¢ and provide the borrower a written notice stating which loss
mitigation options, if any, it will offer to the borrower.257 Servicers generally may not make a
loss mitigation decision based upon evaluation of any information provided by a borrower in
connection with an incomplete loss mitigation application.258 If the servicer denies the
borrower for any trial or permanent loan modification option, the servicer must include in the
denial notice, among other information, the specific reasons for denial for each trial or
permanent loan modification option denied.259 The servicer must allow borrowers to appeal
decisions regarding denials for trial or permanent loan modifications if a complete loss
mitigation application is received 90 days or more before a foreclosure sale; in such cases the
servicer must permit appeals made within 14 days after the servicer provides the determination
to the borrower.26¢ The Rule also requires servicers to establish certain policies and procedures
reasonably designed to properly evaluate a borrower who submits an application for a loss
mitigation option for all loss mitigation options for which the borrower may be eligible pursuant
to any requirements established by the owner or assignee of the borrower’s mortgage loan.26
The Rule exempts “small servicers,” which includes any servicer that services 5,000 loans or

fewer, all of which the servicer owns or originated,2¢2 from these requirements.263

Through the loss mitigation evaluation and appeal provisions of the Rule, the Bureau sought to
establish a fair process for review of loss mitigation applications to help borrowers avoid
unnecessary foreclosure.264 The Bureau sought to further the consumer protection purposes of
RESPA, including providing borrowers with timely access to accurate and necessary information
regarding an evaluation for a foreclosure avoidance option and facilitating the evaluation of
borrowers for foreclosure avoidance options, as well as the goals of the Dodd-Frank Act to
ensure a fair, transparent, and competitive market for mortgage servicing.2¢5 In addition, the

Bureau adopted these provisions to implement a servicer’s statutory obligation to take timely

256 As discussed in Chapter 7 above, the Rule separately required servicers to exercise reasonable diligence in
obtaining documents and information to complete a loss mitigation application. See 12 C.F.R. § 1024.41(b)(1).
257 12 C.F.R. § 1024.41(c).

258 12 C.F.R. § 1024.41(c)(2).

259 12 C.F.R. § 1024.41(d).

260 12 C.F.R. § 1024.41(h).

261 12 C.F.R. § 1024.38(b)(2)(v).

262 12 C.F.R. § 1026.41(¢e)(4).

263 12 C.F.R. § 1024.30(b)(1).

264 See 78 Fed. Reg. 10696, 10815 (Feb. 14, 2013); Richard Cordray, Dir., Bureau of Consumer Fin. Prot., Prepared
Remarks at the Mortgage Servicing Field Hearing (Jan. 17, 2013), available at

265 78 Fed. Reg. 10696, 10815 (Feb. 14, 2013).
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action to correct errors relating to avoiding foreclosure by establishing servicer duties and
procedures that must be followed to avoid errors with respect to foreclosure.26¢ Particular goals
of the evaluation and appeals provisions include:

» Evaluation timelines. In the 2013 RESPA Servicing Final Rule, the Bureau stated that
establishing the timelines described above was necessary to protect borrowers and
achieve the consumer protection purposes of RESPA, including facilitating borrowers’

review for loss mitigation options and avoiding errors with respect to foreclosure.267

»  Simultaneous review for all available options. The Bureau intended that the
requirement that a servicer evaluate a borrower for all loss mitigation options available
to the borrower, in combination with the notice requirements, would enable borrowers
to understand (1) the loss mitigation options for which the servicer determined the
borrower is eligible, (2) the results of the servicer’s evaluation for any loan modification
option, and (3) the reasons for denial for any loan modification option.208 The Bureau
also believed that this would mitigate information disparities between servicers and
borrowers.2%9 Previously, servicers often required borrowers to select a loss mitigation
option for which the borrower wanted to be considered, but the Bureau believed that
servicers were in a better position than borrowers to determine the loss mitigation
programs for which borrowers may qualify. The Bureau believed that without the
approach adopted in the Rule, borrowers may not have considered or pursued some
options.27 The Bureau believed that requiring servicers to evaluate borrowers for all
loss mitigation options available might avoid different outcomes for similarly situated
borrowers due to the options for which individual borrowers applied.2 Likewise, the
Bureau hoped to eliminate the need for borrowers to submit multiple applications for
each possible alternative for which the borrower was potentially eligible, which was
prevalent prior to the housing crisis and led to longer timelines for evaluating loss

mitigation applications.272

266 Jd, at 10822.
267 Id.
268 Jd, at 10827.
269 Id. at 10826.
270 Id.
271 Id.
272 Jd, at 10828.
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» Appeals. Regarding the appeals provisions, the Bureau stated borrowers would benefit
from the opportunity to have an independent review at a servicer if the borrower believes
a mistake was made in the evaluation of a loan modification option resulting in an

incorrect decision.273

The Bureau stated that its goal was not to achieve any particular target with respect to the
number or speed of foreclosures, but to ensure that borrowers are protected from harm in the
process of servicers evaluating them for loss mitigation options and proceeding to foreclosure.274

The Bureau’s assessment of the evaluation and appeal provisions sought to understand how
these Rule provisions have affected evaluation timelines for borrowers, adequacy of borrower
information about the options available to them, borrower appeals of loss mitigation decisions,
and the burdens these provisions have placed on servicers and borrowers. The next section of
this chapter describes what the Bureau learned from servicer interviews, comment letters on the
RFI, and the Counselor Survey about the evaluation and appeal provisions’ effects on borrowers
and servicers. The following section uses the Servicing Operations Data and GSE Data to
analyze (a) evaluation timelines before and after the Rule was effective, (b) the effects of the
requirement to evaluate borrowers simultaneously for all available options, and (c) borrowers’

use of the appeals process and outcomes of appeals before and after the Rule’s effective date.

8.2 Qualitative information: Servicer
interviews and Counselor Survey

8.2.1 Effects on servicer practices

Servicers generally said in interviews that they were already evaluating loss mitigation
applications within 30 days of receipt prior to the Rule and did not report challenges with
meeting the 30-day deadline.2’s Most small and mid-size servicers interviewed said that they

generally review applications in one to four days, unless there is a short-term increase in

273 Id. at 10835—36.

274 77 Fed. Reg. 57200, 57266 (Sept. 17, 2012).

275 An industry commenter said the 30-day timeline is a challenge when applications are received within 60 days of a
scheduled foreclosure sale, indicating that in such cases servicers need additional time to coordinate with third-party
service providers, such as foreclosure attorneys.
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application volume, which can occur in the event of natural disasters.27¢ Other servicers stated
that evaluations typically take two to four weeks to complete. All large servicers the Bureau
interviewed said they were sending written loss mitigation decision letters prior to the Rule.

Prior to the Rule, servicers said that they would review borrowers only for the option the
borrower requested on their application or servicers would review borrowers for options on a
rolling basis as they received the required documents. Of the small and mid-size servicers the
Bureau interviewed, some stated they considered borrowers for all loss mitigation options
simultaneously prior to the Rule. None of the large servicers the Bureau interviewed said they
reviewed borrowers for all available loss mitigation options simultaneously prior to the Rule. A
number of servicers cited the requirement to collect documents necessary to evaluate borrowers
for all loss mitigation options available to the borrower as the most significant change they made
as a result of the Rule.

Most large servicers reported they had an appeals process in place prior to the Rule, but they did
not follow a standard set of appeal policies and borrowers may not have been aware of their
appeal rights. Some form of an appeal process was required by the FHFA Servicing Alignment
Initiative, HAMP, and the NMS. Many servicers reported that they initially designed their
appeal process around the requirements for loans covered by those programs and expanded the
process to encompass their entire portfolio as a result of the Rule. Some large servicers noted
that they made changes to their processes to comply with the Rule’s prohibition on making the
first notice or filing for foreclosure until after the borrower has exhausted the appeal process in
cases where the borrower submits a loss mitigation application and an appeal before the servicer
initiates the foreclosure proceeding.277 Small servicers generally stated they did not have an
appeal process prior to the Rule. These servicers consistently reported receiving few appeals in
recent years; most small servicers said they had received fewer than five appeals since 2014.
Several small servicers suggested appeal volumes are low because servicers exhaust loss

mitigation options before denying an application to avoid foreclosure-related costs.

276 For purposes of discussing servicer interviews, “large servicers” are those that service more than 50,000 loans,
“mid-size servicers” are those that service 5,001 to 50,000 loans, and “small servicers” are those that service no more
than 5,000 loans. The servicers the Bureau interviewed that serviced less than 5,000 loans all meet the small servicer
exemption, but some voluntarily comply with the Rule requirements.

277 See Chapter 9 for a more detailed discussion of the effects of foreclosure related requirements.
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8.2.2 Effects on borrowers

Counselor Survey. Fifty-nine percent of housing counselors surveyed said that the 30-day
evaluation timeline was effective in helping their clients, with another 34 percent saying the
timeline requirement was “somewhat effective.” Respondents said that when this requirement
is effective it often or always helps their clients obtain a timely decision on their loss mitigation
application. When asked about cases in which the provision is not effective, most respondents
said it is often or always because the servicer takes more than 30 days to evaluate the
application.

Less than one-half (47 percent) of housing counselors and legal aid attorneys surveyed said the
appeal requirements are effective in helping their clients, with another 39 percent saying they
were “somewhat effective.” Given that servicers report receiving few appeals, it may not be
surprising that a relatively large share of counselors report the provisions are only “somewhat
effective.” In responses to open-ended questions several respondents stated that servicers rarely
or never reverse loss mitigation decisions based on an appeal, and a few said that notices of
errors were a more effective method of appealing a decision.

Servicer interviews. Some servicers said the Rule created a consistent, relatively quick
evaluation timeline, which is beneficial to borrowers. Some servicers said that borrowers
sometimes express frustration to servicers about the process of collecting documents needed to
complete an application that can be used to evaluate borrowers for all available options. For
example, these servicers said borrowers who express interest in only a non-retention option
(e.g., a short sale) express frustration when servicers request certain information, such as
income documentation, which is required to evaluate the borrower for a modification but is not
relevant for the non-retention option evaluation. One servicer said some borrowers may benefit
from learning about options other than the one they were originally seeking, but the servicer has
not observed this to be true in practice. On the other hand, some small and mid-size servicers
who were already evaluating borrowers for all options simultaneously prior to the Rule said this
practice is beneficial to borrowers and improves borrowers’ ability to resolve their

delinquencies.278

278 In one comment letter, a consumer advocacy group stated that borrowers benefit from the requirement that a
servicer assess a borrower for all available loss mitigation options because it prevents undue delay from multiple
applications.
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Servicers the Bureau interviewed had varied opinions about the effects of listing the denial
reason for each option the borrower was not approved for in the determination letter. Some
servicers said that in their experience this causes borrower confusion.2”9 For example, these
servicers reported that borrowers who are seeking non-retention options express confusion
when they are denied for a loan modification and vice versa. However, other servicers believed
that the added specificity in the determination notice is beneficial for borrowers. These
servicers said increased transparency into the evaluation process is useful for borrowers; in their
experience, borrowers today demonstrate a clearer understanding of what they were evaluated
for and why they may have been denied than borrowers prior to the effective date of the Rule.
One servicer said that in its experience, providing the borrower the reasons for denial makes it
less likely that a borrower will appeal because the borrower better understands the reason for

denial.280

Most of the large servicers the Bureau interviewed said it is uncommon for a loan modification
denial to be reversed as a result of an appeal. In cases where denials are reversed, it is typically

because the borrower provided new income documentation as part of the appeal.

8.2.3 Costs of the provision and other effects on servicers

As mentioned in Chapter 5, servicers reported that the loss mitigation provisions were the most
burdensome to implement, largely due to the requirement to evaluate borrowers for all available
options and provide a comprehensive decision letter. Some of the large servicers the Bureau
interviewed emphasized that developing the technological process to insert the appropriate
denial reason language into loss mitigation determination letters was a major challenge and
required significant labor hours to implement. One large servicer that uses a proprietary data
system to track loss mitigation activity said that updating the content of the determination
letters involved modifying their data system such that it captures the results of each evaluation,
compares each result to the others and outputs the final decision in a format that is transferrable
to the determination letter. Developing this process required repeated quality control testing.
One servicer reported hiring an external contractor to assist with this aspect of implementation.

Another servicer said that after each determination letter is sent to a borrower, the single-point

279 In addition, a report from the California monitor for the National Mortgage Settlement argued that the decision
letters servicers developed in response to the Rule cause more borrower confusion than the letters servicers used
prior to the Rule. Cal. Monitor, Reclaiming the Rules: Solutions for Mortgage Servicing, at 11 (Report submitted to
Cal. Att’y Gen., 2014).

280 In a comment letter, a consumer advocacy group stated that providing the denial reasons helps borrowers
understand the basis of the determination and appeal denials when appropriate.
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of contact calls the borrower to explain the information in the determination letter, because the
letter is so detailed. Additional time on the telephone with borrowers will generally increase
personnel costs.

As mentioned in Chapter 5, servicers cited the Rule’s complexity as a challenge in the
implementation of the Rule. The Rule provisions related to loss mitigation determination letters
are an area in particular where servicers described challenges in interpreting the Rule’s
requirements. Finally, borrower frustration about the collection of documents needed to
complete an application, as described above, likely requires servicers to spend additional time

on the telephone with borrowers addressing their concerns, which increases costs.

8.3 Quantitative analysis: Servicing
Operations Data and GSE Data

To quantitatively assess the effects of the Rule’s provisions related to evaluations and appeals,
the Bureau primarily analyzed the information on borrower loss mitigation experience available
in the Servicing Operations Data.28! For certain analyses, the Bureau also drew upon the GSE
Data. The Servicing Operations Data include information on all loss mitigation applications that
borrowers in the sample started in 2012 and all applications started in 2015.282 The same
borrower could appear in both years if he or she started at least two separate loss mitigation
applications, one in 2012 and one in 2015. The data include the date the borrower submitted a
complete application (for applications that were completed); the appeal date (if the borrower
appealed); an indicator for whether the appeal was successful; indicators for whether the
borrower was considered for a loan modification, short term repayment plan, short sale, or
deed-in-lieu of foreclosure; and the offer or rejection date for those loss mitigation options. For
applications initiated in 2012 or 2015, the data include information from the time the borrower
started the application through June 2017. As a result, the data include information about
offers, rejections, or appeals even if those events occur in a later year than the year of the
application start date.

281 See Appendix C for more detail on the Servicing Operations Data.
282 For the servicers that provided the Bureau with a sample of loans that were delinquent or where borrowers applied
for loss mitigation, the data include all applications from borrowers in the sample. See Appendix C for details.
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8.3.1 Evaluation timelines

The Rule imposed a 30-day deadline for evaluating loss mitigation applications, although many
servicers the Bureau interviewed reported completing evaluations within 30 days before the
Rule took effect. To test whether this provision affected the speed of evaluations, the Bureau
analyzed the number of days between the date an application was complete and the earliest date
the borrower received an offer or denial for a loss mitigation option. Figure 1, below, shows the
share of borrowers who had received a loss mitigation decision by a given number of days after
their application was complete.283 For applications initiated in 2012, 64 percent of borrowers
received a decision within 30 days compared to 88 percent in 2015.284 This is consistent with
what the Bureau learned in servicer interviews; servicers were evaluating most, but not all,
applications within 30 days pre-Rule. Figure 1 shows that the share of applications with
decisions within the first week changed very little pre- and post-Rule. If anything, a larger

percentage of applications had a decision within the first week in 2015 compared to 2012.

283 The figure excludes data from one servicer who could not provide application completion dates in both periods.
The figure also excludes applications for which the data indicate the borrower received a denial or approval before the
application was complete.

284 A servicer was only required to comply with the loss mitigation procedural requirements for a single complete loss
mitigation application for a borrower’s mortgage loan account. 12 C.F.R. § 1026.41. This could explain why some
applications were not evaluated within 30 days in 2015.
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FIGURE 1: NUMBER OF DAYS FROM COMPLETE APPLICATION TO DECISION DATE (SERVICING
OPERATIONS DATA)
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8.3.2 Simultaneous review for all available options

As discussed above, the Bureau expected the requirement to review borrowers for all available
loss mitigation options would mean that borrowers had better information about the options
they qualify for, were less likely to need to submit multiple applications, and were more likely to
receive fair evaluations for all options available to them. The Servicing Operations Data do not
have any information regarding whether borrowers seeking loss mitigation are better informed
about their options. The data show only what options borrowers were offered and cases where

borrowers are offered more than one option are rare in the data.285 Thus, it cannot be

285 One reason for this is that investors often require servicers to evaluate borrowers for loss mitigation according to a
“waterfall” of options. A waterfall is an evaluation rule. For example, an owner or assignee may provide six loss
mitigation programs for which borrowers should be evaluated. The owner or assignee may further provide that the
programs should be evaluated in order from one through six and that if a borrower is offered a program evaluated
higher in the order, the borrower will be denied for all other programs lower in the order. This means that, if the
borrower is offered the option at the “top” of the waterfall, the borrower is denied all other options lower in the
waterfall. If the servicer determines that the borrower does not qualify for the first option, the second option in the
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determined from the data whether or not the provision led to consideration of borrowers for
more options and perhaps consideration for options that they would not have applied for

previously.286

Some servicers reported that an unintended consequence of the requirement to evaluate
borrowers for all available options simultaneously is that it imposes unnecessary burden on
servicers and borrowers when the borrower is interested in one particular option. In particular,
servicers reported that borrowers seeking non-retention options (e.g., a short sale) have
additional burdens of time, trouble, and aggravation due to the need to provide documentation
that is not relevant to the short-sale application but is relevant for an evaluation for other
options, such as a loan modification. One way to test this is to measure the number of days from
when a borrower first reached out to their servicer about loss mitigation to the date he or she
was offered a short sale. Figure 2 plots this below based on the Servicing Operations Data, using
the earlier of the date the borrower first reached out for help orally or the date the borrower first
submitted written documents to the servicer in connection with an application as the date of
first outreach.2%” For borrowers who initiated a loss mitigation application in 2012 and were
ultimately offered a short sale, the median time from first outreach to short-sale offer was 63
days whereas the median was 115 days for borrowers who initiated an application in 2015.

There was also an increase in the median number of days from date of first outreach to trial
modification offer, not shown in the figure, but the change is not as significant as it is for short-
sale offers (63 days compared to 78 days). The increase in time from first outreach to short-sale
offer is consistent with additional time needed for borrowers seeking short sales to complete an
application, but could also have other explanations. In particular, the time required before a
short sale is offered may include time needed to market the property and negotiate a purchase
contract with the buyer. Therefore, the increase in time from borrower’s first outreach about
loss mitigation to the contract approval date may reflect changes in the housing market or

investor policies between 2012 and 2015, in addition to the Rule taking effect. For example, in a

waterfall becomes available and the servicer evaluates the borrower for that option and so on. The Bureau stated in
the 2013 RESPA Servicing Rule that this process is consistent with the Rule’s requirements. See 78 Fed. Reg. 10696,
10827—29 (Feb. 14, 2013). Therefore, it is possible that a servicer might never offer a borrower more than one option,
which is generally what the Bureau observes in the Servicing Operations Data.

286 The Bureau might expect to see a decrease in the rate of short-term payment forbearance program offers post-Rule
if borrowers who otherwise would have received a short-term payment forbearance program offer now complete an
application and are evaluated for a modification. However, the Servicing Operations Data shows that about 3 percent
of all applications (combining complete and incomplete applications) result in a short-term payment forbearance plan
offer in 2012 and 2015.

287 Some borrowers submit written documents related to an application before contacting the servicer by telephone,
while others contact the servicer by telephone first. The Bureau used the earlier of these dates to capture the first
time the borrower engaged with the servicer about loss mitigation. Some servicers could only provide one of these
two dates in which case the Bureau used the available date.
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market where house prices are rising, such as in 2015, investors may be more likely to delay
approval of a short-sale contract because they might expect to get a better offer by waiting.

Other factors may have affected short-sale timelines. The Rule’s requirement to evaluate
borrowers for all options available to them may have made it more likely that borrowers who
were denied for modifications in 2015 were offered a short sale compared to those denied for a
modification in 2012. This could mean that a larger share of the borrowers offered short sales in
2015 were originally seeking a home retention option compared to borrowers offered short sales
in 2012. Thus, if the loss mitigation process is longer for borrowers who initially seek a
modification, but are denied and offered a short sale than for those who initially seek a short
sale and are approved, the Bureau would expect to see an increase in short-sale timelines from
2012 to 2015.288

288 The Bureau cannot identify borrowers who were seeking short sales. This analysis is limited to borrowers who
eventually received a short-sale offer. The Rule allows servicers to offer borrowers a short sale conditioned on receipt
of further information not in the borrower’s possession. For example, the servicer can offer a borrower the
opportunity to enter into a listing or marketing period agreement, but indicate that the specifics are subject to an
appraisal or title search. See Comment 41(c)(1)—3).
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FIGURE 2: NUMBER OF DAYS BETWEEN BORROWER’S FIRST OUTREACH ABOUT LOSS MITIGATION
AND SHORT-SALE OFFER (SERVICING OPERATIONS DATA)
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Table 1, below, uses GSE Data from Fannie Mae to conduct a related analysis. The table shows
the median number of months from last paid installment date to short-sale date by year for
loans that were at least 60 days delinquent at the time of short sale. The Fannie Mae Data show
that the median number of months increased from 10 to 12 months between 2011 and 2013 to 15
to 18 months between 2014 and 2016.289 This indicates that borrowers who ultimately sell their
home through a short sale are taking longer to do so in the years since the Rule was effective.
The short-sale date in the Fannie Mae Data represents the date the sale occurred, which is after
the contract approval date, so the concept that investors may be more likely to delay approval of
a short sale in a market with rising home prices is relevant for this analysis as well. These
findings could be consistent with the hypothesis that the requirement to complete a loss
mitigation application with enough information to evaluate the borrower for all options is

289 McDash Data show a similar trend, but the median time from last paid installment to short-sale date is 3 to 6
months shorter in each year compared to the Fannie Mae Data. The median in the McDash Data is 5 to 8 months
between 2011 and 2013 and 11 to 14 months from 2014 to 2016.
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causing a delay in short-sale timelines, but could also be explained by changing market
conditions and change in the set of borrowers offered short sales.

TABLE 1: MEDIAN NUMBER OF MONTHS FROM LAST PAID INSTALLMENT TO SHORT-SALE DATE
(FANNIE MAE DATA)

Year Number of months

2000 6
2001 7
2002 8
2003 8
2004 9
2005 9
2006 10
2007 9
2008 9
2009 9
2010 11
2011 10
2012 10
2013 12
2014 15
2015 18
2016 17

8.3.3 Appeals

The Bureau analyzed how frequently borrowers appealed decisions on complete loss mitigation
applications. The appeals analysis is limited to five servicers that were able to provide data on
appeals in both the pre-Rule and post-Rule periods.

Figure 3, below, shows all borrower appeals and successful appeals as a share of complete loss
mitigation applications in 2012 and 2015.29° The figure includes borrowers who appealed their
denial for all loss mitigation options and those who appealed after the servicer approved them
for a trial or permanent loan modification offer. In cases where a borrower appealed after

receiving a loan modification offer, the Servicing Operations Data do not indicate whether the

290 A successful appeal is defined for purposes of this Report as an appeal that results in a change to the loss
mitigation decision. As discussed in Chapter 7, the Rule may have led servicers to adopt a stricter definition of a
“complete” application, which could mean some applications were considered complete in 2012 that would not be
considered complete in 2015.
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borrower is appealing the denial of another modification option (in which case the Rule’s appeal
provisions apply) or is appealing the terms of the offered modification (in which case the Rule’s
appeal provisions do not apply).29* The Bureau included borrowers who appealed after receiving
a loan modification approval in the analysis below because it is possible these borrowers were

denied for another loan modification and their appeal was an appeal of that denial.

Overall, only a small fraction of borrowers who complete applications appeal the servicer’s
decision. Borrowers included in the Servicing Operations Data utilized appeal rights more
frequently in 2015 compared to 2012, with 4 percent of complete applications involving an
appeal in 2015 compared to 1 percent in 2012. Although a larger share of borrowers appealed
the decision on their complete application in 2015, the share of complete applications with a
successful appeal was similar in 2012 and 2015 (0.2 versus 0.1 percent), implying that a much
smaller share of appeals was successful in 2015. In interviews, some servicers stated that, while
they had a process for appeals in place prior to the Rule, borrowers were not necessarily aware
of their appeal rights prior to the Rule. These servicers said borrowers are more aware of their
appeal rights now, in part because the Rule requires that the written loss mitigation

determination letter include language about the appeal process.

29112 C.F.R. § 1024.41(h)(2).
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FIGURE 3: SHARE OF COMPLETE APPLICATION WITH BORROWER APPEAL AND SUCCESSFUL APPEAL
(SERVICING OPERATIONS DATA)
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The Bureau compared appeal rates for borrowers who were denied for all offers and those who
were approved for a trial or permanent modification. Figure 4, below, shows that a larger share
of borrowers who received no offers appealed the decision in 2012 and 2015 compared to those
who received a modification offer. The appeal rate was almost 4 times larger for both groups in
2015 compared to 2012, with the appeal rate for those who received a modification offer
increasing from 0.5 to 1.9 percent and the rate for those denied for all options increasing from
1.2 to 6.1 percent. Successful appeals as a share of complete applications for both groups was
close to constant from 2012 to 2015.
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FIGURE 4: APPEAL RATES BY WHETHER OR NOT BORROWER RECEIVED A LOAN MODIFICATION OFFER
(SERVICING OPERATIONS DATA)
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9.

Foreclosure restrictions

This chapter considers the Rule’s foreclosure restriction provisions, which place limits on

servicers’ ability to initiate and complete the foreclosure process, particularly while a servicer is

evaluating a complete loss mitigation application. The main findings include the following;:

166

Borrowers who were between 9o and 120 days delinquent were much less likely to have
foreclosure initiated in 2015 compared to 2012, before the Rule was effective. This
decrease in foreclosures initiated was not offset by an increase in foreclosures initiated
within one year of the first 9o-day delinquency, even after controlling for other factors.
These facts suggest that the Rule’s general prohibition on initiating foreclosure within
the first 120 days of delinquency prevented rather than delayed foreclosures. Housing
counselors surveyed generally said that the Rule’s foreclosure restrictions were the most
important of the Rule’s requirements in helping their clients.

Servicers interviewed generally said they had to make significant changes to their
foreclosure processes to ensure compliance with the Rule’s foreclosure restrictions and
that these restrictions were among the more costly provisions of the Rule to implement.
The Bureau did not determine the specific cost to servicers of complying with the Rule’s
foreclosure restriction provisions. Consistent with the Bureau’s finding above, the
servicers acknowledged that borrowers generally had benefited from these foreclosure
restrictions. However, the servicers also suggested that these restrictions may have
disadvantaged some borrowers by causing them not to engage in the loss mitigation
process until after they had fallen further behind on their mortgage payments.

Data indicate that a larger share of borrowers who completed loss mitigation
applications in 2015 were able to avoid foreclosure, compared to similar borrowers in
2012, before the Rule was effective. There also was a shift from pre-Rule to post-Rule
toward loans being delinquent for longer before servicers initiated foreclosure. The data
also suggest that the foreclosure restriction provisions have not increased the time it
takes for servicers to go from initiating foreclosure to a sale.
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9.1 Background

Prior to the effective date of the 2013 RESPA Servicing Rule, no federal statutory or regulatory
provisions prescribed general rules for servicers with respect to starting or completing
foreclosures. However, there were and continue to be state law requirements that govern

foreclosure timelines.292

In the wake of the housing crisis, state and federal regulators imposed requirements on servicers
with respect to their foreclosure practices. The FHFA’s Servicing Alignment Initiative required
covered servicers that received an application for a loan modification option from a borrower
within 120 days of delinquency to evaluate the borrower for a loan modification option before
referring the borrower’s mortgage to foreclosure.293 Prudential regulators, including the Federal
Reserve Board and the OCC, undertook enforcement actions against major servicers, resulting
in consent orders that imposed requirements on servicing practices, including those related to
foreclosure.294 The National Mortgage Settlement (NMS) prohibited servicers from referring a
mortgage to foreclosure if the servicer had received a substantially complete loan modification
application before day 120 of delinquency.295 Some states adopted or proposed regulations
relating to foreclosure processing, which included prescribing timelines for initiating

foreclosure. 296

The 2013 RESPA Servicing Rule includes three primary foreclosure restrictions. First, the Rule
generally prohibits a servicer from making the first notice or filing297 required for a foreclosure

process until a mortgage loan account is more than 120 days delinquent if the mortgage is

292 See 77 Fed. Reg. 57200, 57267 (Sept. 17, 2012).

293 FHFA Press Release, supra note 50; Freddie Mac, Single-Family Seller/Servicer Guide, supra note 177 at §
64.6(d)(5); Fannie Mae, Single-Family 2012 Servicing Guide, supra note 177, at Part VII, Sec. 205.08; MHA
Handbook v3.3, supra note 251, at 43.

294 Press Release, Off. of the Comptroller of the Currency, OCC Takes Enforcement Action Against Eight Servicers for

295 See Consent Judgment, supra note 202, at A—23; National Mortgage Settlements, supra note 52.

296 See, e.g., N.Y. Comp. Codes R. & Regs. tit. 3, § 419.1 et seq.; 2012 Cal. Legis. Serv. Ch. 86 (A.B. 278) (WEST)
amending Cal. Civ. Code § 2923.6.

297 The Rule explains that “[t]he first notice or filing required by applicable law refers to any document required to be
filed with a court, entered into a land record, or provided to a borrower as a requirement for proceeding with a
judicial or non-judicial foreclosure process. Such notices or filings include, for example, a foreclosure complaint, a
notice of default, a notice of election and demand, or any other notice that is required by applicable law in order to
pursue acceleration of a mortgage loan obligation or sale of a property securing a mortgage loan obligation.” See 12
C.F.R. § 1026.41(f)(1); comment 41(f)(1)-1.
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secured by the borrower’s principal residence.298 Second, even if a borrower is more than 120
days delinquent, if a borrower submits a complete loss mitigation application, a servicer may not
make the first notice or filing required for a foreclosure process unless: 1) the servicer informs
the borrower that the borrower is not eligible for any loss mitigation option and any appeal has
been exhausted; 2) a borrower rejects all loss mitigation offers; or 3) a borrower fails to comply
with the terms of a loss mitigation option.299 Third, if a borrower submits a complete
application for a loss mitigation option after the foreclosure process has commenced but more
than 37 days before a foreclosure sale, a servicer may not move for a foreclosure judgment or
order of sale, or conduct a foreclosure sale, until one of the same three conditions above has
been satisfied.3°© For the purposes of this chapter, the assessment refers to these three
foreclosure restrictions, respectively, as: the “minimum delinquency requirement;” the “pre-

filing dual tracking restriction;” and the “post-filing dual tracking restriction.”

As with other provisions of the Rule related to loss mitigation, the Bureau established the Rule’s
restrictions on foreclosure as part of its efforts to establish a fair process for review of loss
mitigation applications to help borrowers avoid foreclosure when possible. The Bureau believed
that these restrictions were necessary and appropriate to achieve the consumer protection
purposes of RESPA, including facilitating the review of borrowers for foreclosure avoidance
options.3°! In addition, the Bureau adopted these provisions to implement a servicer’s
obligation to take timely action to correct errors related to avoiding foreclosure by establishing
servicer duties and procedures that must be followed to avoid errors with respect to
foreclosure.3°2 The Bureau also intended these provisions to further the goals of the Dodd-
Frank Act to ensure a fair, transparent, and competitive market for mortgage servicing.303
Particular goals of the foreclosure restriction provisions include:

Uniform loss mitigation standards. The foreclosure restriction provisions intended to help
delinquent borrowers avoid unnecessary costs and fees associated with foreclosure.3°4 While

the Bureau had no specific target with respect to the number or speed of foreclosures, the

298 12 C.F.R. § 1024.41(f)(1).

299 12 C.F.R. § 1024.41(f)(2).

300 12 C.F.R. § 1024.41(g).

30178 Fed. Reg. 10696, 10822 (Feb. 14, 2013).

302 See id.

303 Id.

30478 Fed. Reg. 10696, 10832 (Feb. 14, 2013); Press Release, Consumer Financial Protection Bureau, CFPB Rules
Establish Strong Protections for Homeowners Facing Foreclosure (Jan. 17, 2013), available at
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Bureau intended to ensure that borrowers were protected from unnecessary harm in connection
with foreclosure proceedings.3°5 The Bureau believed that establishing uniform mortgage
servicing standards was necessary and appropriate to protect borrowers in connection with
foreclosure proceedings and achieve the consumer protection purposes of RESPA.30°¢ The
Bureau believed that such standards would establish appropriate expectations for loss
mitigation processes and ensure that borrowers have a full and fair opportunity to receive an
evaluation for loss mitigation before suffering the unnecessary harms associated with

foreclosure.307

Reasonable opportunity for borrowers to submit loss mitigation applications. The minimum
delinquency requirement was intended to provide borrowers with a reasonable opportunity to
submit loss mitigation applications prior to servicers commencing foreclosure proceedings.308
The Bureau believed that establishing a loss mitigation plan would benefit borrowers by
reducing borrower costs and limiting the possible negative effects of foreclosures on borrowers’
credit reports.3°9 The Bureau believed that it was necessary and appropriate to implement the
consumer protection purposes of RESPA by ensuring that borrowers, servicers, and courts have

a specified early period during which a servicer could not begin the foreclosure process.3:°

Restrict dual tracking. The Bureau adopted the foreclosure restriction provisions to address the
borrower harm that it believed may result when a servicer pursues a foreclosure during the loss
mitigation process.3"" By prohibiting a servicer from pursuing a foreclosure while a complete
loss mitigation application is pending, the 2013 RESPA Servicing Rule was designed to eliminate
the clearest harms to borrowers resulting from servicers pursuing loss mitigation and

foreclosure proceedings concurrently.3:2

Prevent strategic delays of foreclosure. The 2013 RESPA Servicing Rule’s loss mitigation
provisions were designed to set timelines for loss mitigation evaluation that could be completed
without requiring a suspension of the foreclosure sale date to avoid strategic use of these

305 77 Fed. Reg. 57200, 57266 (Sept. 13, 2012).
306 78 Fed. Reg. 10696, 10815 (Feb. 14, 2013).

307 Id.

308 Id. at 10833.

309 78 Fed. Reg. 10696, 10858 (Feb. 14, 2013).
310 [d. at 10833.

31 Jd. at 10832.

312 77 Fed. Reg. 57200, 57271 (Sept. 17, 2012).
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procedures to extend foreclosure.33 The Bureau did not intend that borrowers should use the
foreclosure restriction provisions to strategically delay or derail the foreclosure process.34

The Bureau’s assessment of the foreclosure restriction provisions sought to understand how
these provisions have affected foreclosure rates both for delinquent borrowers who have applied
for loss mitigation and for borrowers who have not applied. The next section of this chapter
describes what the Bureau learned from servicer interviews and the Counselor Survey about the
foreclosure restriction provisions’ effects on borrowers and servicers. The following section uses
the Servicing Operations Data to analyze (a) general foreclosure rates and timing, (b) how many
borrowers with complete loss mitigation applications also experience the initiation or
completion of foreclosures, (c) the timing of loss mitigation applications relative to foreclosure,
and (d) the direct effects of each of the three main provisions on foreclosure.

9.2 AQualitative information: Servicer
interviews and Counselor Survey

9.2.1 Effects on servicer practices

Most servicers that the Bureau interviewed said the Rule’s foreclosure restrictions had affected
how they manage the foreclosure process. Some small- and mid-size servicers, however, said
that, because they initiate so few foreclosures each year, the Rule’s foreclosure provisions had

little practical effect.3s

Most servicers said that the minimum delinquency requirement had led them to delay initiation
of foreclosure. Servicers generally said that before the Rule they would refer some loans for
foreclosure when they were 9o days past due and that the Rule had caused them to not refer
loans to foreclosure counsel until after the 120th day. In principle, the Rule permits referring a
loan to foreclosure counsel earlier, so long as the servicer does not make the first notice or
filing36 in a foreclosure action within the first 120 days of delinquency. However, servicers

313 78 Fed. Reg. 10696, 10815 (Feb. 14, 2013).

314 Id. at 10820.

315 For purposes of discussing servicer interviews, “large servicers” are those that service more than 50,000 loans,
“mid-size servicers” are those that service 5,001 to 50,000 loans, and “small servicers” are those that service no more
than 5,000 loans. The servicers the Bureau interviewed that serviced less than 5,000 loans all meet the small servicer
exemption, but some voluntarily comply with the Rule requirements.

316 78 Fed. Reg. 10696, 10833 (Feb. 14, 2013).
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generally said that in practice they apply the restriction to the date they refer cases to an

attorney.3'7

Most servicers also said that the restrictions on initiating foreclosure while evaluating a
complete loss mitigation application had led to at least some changes in their practices. Some
servicers said that, prior to the Rule, foreclosure and loss mitigation processes proceeded on
completely separate tracks and that the foreclosure process would not be affected by a loss
mitigation application unless and until a trial modification was in place. Others said that even
prior to the Rule they would take no further steps in the foreclosure process once a complete
application was received, but that the Rule had led them to introduce additional controls to

ensure this policy is carried out consistently.

Most servicers said that their practice is to halt all work on an ongoing foreclosure case once a
complete application is received, even though the Rule generally permits servicers to continue
steps toward a foreclosure sale that fall short of scheduling or conducting a sale. Some servicers
said they did so because they thought that made the most sense for borrowers or was what
borrowers expect, while others emphasized that they thought there was too much compliance
risk associated with relying on foreclosure counsel not to take prohibited steps while a complete

loss mitigation application was in process.

Many servicers said they would halt a foreclosure sale even if a loss mitigation application was

received less than 37 days before a scheduled foreclosure sale.

9.2.2 Effects on borrowers

Counselor Survey. About two-thirds of housing counselors surveyed said that the foreclosure
restriction provisions were effective in helping their clients, with another 30 percent saying that
the provisions were “somewhat” effective.3:8 About two-thirds of respondents said that when
the provisions were effective, it was often or always because the provisions helped clients initiate
a loss mitigation application. Several respondents stated that the provisions are especially
helpful for borrowers who do not contact a counselor or understand their loss mitigation options

until late in foreclosure. In instances in which the provisions were reportedly not effective,

317 Some servicers said that it was easier to control compliance risk if they did not refer a loan to an attorney during a
time when a first notice or filing was prohibited. One servicer said that, because the title of § 1024.41(f) is
“Prohibition on foreclosure referral,” there was some ambiguity as to whether referral was permitted during the first
120 days of delinquency.

318 The survey inquired about counselors’ opinions on “the restrictions on beginning a foreclosure action” in one set of
questions and “the restrictions on foreclosure sale” in another. The survey did not distinguish between the minimum
delinquency requirement and the pre-filing dual tracking prohibition. See Appendix E, tables 11, 12.

171 BUREAU OF CONSUMER FINANCIAL PROTECTION



respondents most commonly said the servicer made it difficult for the borrower to complete a
loss mitigation application. Several respondents stated that the leeway servicers have in
defining when an application is complete makes it challenging for borrowers to determine

whether a servicer violated the foreclosure restriction provisions.

Servicer Interviews. Servicers generally said borrowers had benefited from the Rule’s
foreclosure restrictions. Some said that the minimum delinquency requirement gave some
borrowers additional opportunity to apply for loss mitigation and to avoid fees related to
foreclosure. Some servicers also said that the provisions have reduced borrower confusion
because loss mitigation and foreclosure activities are no longer occurring simultaneously. Some
servicers also said there was a psychological benefit to borrowers to have foreclosure activity
stop once the borrowers started the loss mitigation process.

On the other hand, some servicers said that they believe the minimum delinquency requirement
can do a disservice to certain borrowers by delaying the first steps of the foreclosure process.
These servicers said that for some borrowers the start of the foreclosure process provides the
motivation to start engaging with the loss mitigation process or to otherwise resolve their
situation. In such cases, these servicers said, the delay in a foreclosure caused by the minimum
delinquency requirement can mean that the borrower may miss an additional payment by the
time they first engage with the servicer about their delinquency, and the additional amount

owed can make it more difficult for the borrower to find a workable solution.

9.2.3 Costs of the provision and other effects on servicers

Servicers said that the foreclosure restrictions were among the more costly provisions of the
Rule to implement. Most servicers said they incurred both one-time and ongoing costs to
ensure that the Rule’s foreclosure restrictions were not violated. Many servicers described steps
they took to better integrate loss mitigation and foreclosure functions to ensure that the
foreclosure process stops when a loss mitigation application is completed. Servicers said they
needed to develop and implement a system for communicating the status of a loss mitigation
application to the foreclosure department and foreclosure counsel. Servicers generally
implemented this in the first instance through an automated process in which the loss
mitigation department places a “hold” on an account that is automatically communicated via the
servicing platform to the foreclosure department and foreclosure counsel. However, servicers
said that this process also requires some manual checks to prevent violations of the dual
tracking rules.
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Some servicers emphasized that much of the cost associated with the dual tracking restrictions
arises from the need to avoid taking certain actions to advance a foreclosure even when they
receive a complete application just before the action was scheduled to take place. Servicers
noted that it can take time to determine whether an application is complete, both when an
application is received for the first time and in instances when the borrower provides a new
document that could complete an existing incomplete application. Some servicers said that
significant resources are spent shortly before making the first notice or filing in a foreclosure
action and before scheduling a foreclosure sale to ensure that an application has not been

completed at the last minute.

Specific to the minimum delinquency requirement, some servicers said that waiting to refer an
account for foreclosure until the account is more than 120 days delinquent sometimes makes it
more difficult to comply with investor requirements to commence foreclosure within certain
timelines.39 Also, many servicers said that the minimum delinquency requirement is a problem
if a property has been abandoned, because the Rule makes it harder for them to take earlier
steps to preserve the property’s condition. While the foreclosure restrictions in the Rule do not
apply where the property is not the borrower’s “principal residence,” and therefore would not
apply if the property is truly abandoned, servicers said that determining whether a property is in
fact abandoned is complex and expensive, and that they therefore observe the 120-day

restriction in all or almost all cases even if they believe the property is abandoned.

Servicers generally said that the foreclosure restrictions had lengthened the foreclosure process
on average. Some noted that this meant additional costs to conduct property inspections and in
some cases to maintain vacant properties over a longer period than pre-Rule.

9.3 Quantitative analysis of the foreclosure
restriction provisions

The analyses in this chapter draw information from several components of the Servicing
Operations Data. The primary data are monthly loan performance records, which show current
delinquency and payment status for each month from January 2012 to June 2017, for loans

serviced in 2012, and from January 2015 to June 2017, for loans serviced in 2015. These data

319 Some servicers said this was a challenge specifically with respect to FHA loans.
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are limited to loans that were more than 30 days delinquent or completed a loss mitigation
application as of the end of a month during 2012 or 2015. These data are further linked to loan-
level information on, among other things, loss mitigation applications and the dates, if any, that
the servicer made the first notice or filing of foreclosure (initiated foreclosure, henceforth),32°
and of the foreclosure sale. Note that there is a difference in timing between the monthly
performance data and the data on loss mitigation applications. The Bureau’s data requests
specified that information on loss mitigation applications only be provided for applications
initiated during 2012 or 2015; as noted above, the monthly performance data covers a broader

period.

9.3.1 Foreclosure rates and timelines before and after the
Rule

This section describes the frequency of foreclosure in the Servicing Operations Data. Figure 1
shows the cumulative proportion of loans for which the servicer initiated foreclosure and the
proportion of loans for which a foreclosure sale was completed.32* The top panel shows the rates
for loans that became more than 30 days delinquent or began a loss mitigation application in
2012, while the bottom panel shows the same statistics for loans that became more than 30 days
delinquent or initiated a loss mitigation application in 2015. Consistent with the results in
Chapter 3, foreclosure rates for loans that were delinquent or had applied for loss mitigation
declined substantially between 2012 and 2015.322 By January 2013, servicers had initiated
foreclosures for almost 20 percent of loans that were more than 30 days delinquent or had
applied for loss mitigation in 2012, and servicers completed a foreclosure sale for more than 10
percent of these loans. This is roughly double the rate in January 2016 for loans that became

delinquent or applied for loss mitigation in 2015.

320 Note that this is a slightly different definition of initiating foreclosure than that used in the commercially available
loan performance data from Black Knight, discussed in Chapter 4. In those data, the date provided for initiating
foreclosure is based on the referral of a loan to legal counsel for foreclosure. While this date will generally differ from
the first notice or filing of foreclosure, the difference is unlikely to be material for most of the analyses presented in
this chapter.

321 Specifically, the figure plots the cumulative incidence function of foreclosure initiation and foreclosure sale,
respectively, similar to the figures in Chapter 4 using the GSE Data and McDash Data. Beyond focusing on initiating
foreclosure and using different data, the figures presented here differ in one respect from those in the previous
chapter. Rather than calculating the cumulative incidence as a function of months since becoming 9o days
delinquent, Figure 1 is calculated as a function of months since January of 2012 or January of 2015, respectively.

322 The results in Figure 1 are very similar if borrowers who were never more than 30 days delinquent are excluded.
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FIGURE 1: RATE OF INITIATING FORECLOSURE AND FORECLOSURE SALES BY YEAR FOR LOANS
(SERVICING OPERATIONS DATA)
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Figure 2 shows histograms of the number of days borrowers were delinquent at the date when
the servicers initiated foreclosure. The top panel shows the distribution of days delinquent
when foreclosure was initiated in 2012, and the bottom panel shows the same distribution for
loans where foreclosure was initiated in 2015. The number of days shown is truncated at two
years (730 days) delinquent to highlight the distribution for most of the data, but a substantial
percentage of foreclosures were on loans delinquent by more than two years. A vertical line in

each plot denotes 120 days, the minimum delinquency requirement in the Rule.

As Figure 2 shows, there was a shift from 2012 to 2015 toward loans being delinquent for longer
before servicers initiated foreclosure. This goes somewhat beyond shifting foreclosures initiated
at less than 120 days delinquency to being initiated at more than 120 days delinquency. The
share of foreclosures servicers initiated at between 120 and 135 days delinquent increased
substantially between 2012 and 2015, by about 15 percentage points. By comparison, the share
of foreclosures initiated before 120 days delinquent went from about 28 percent to zero. The
share of foreclosures servicers initiated between five to eight months of delinquency declined as
well. At the same time, the share of foreclosures servicers initiated between eight months and

two years delinquency increased from about 20 percent in 2012 to about 30 percent in 2015.
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FIGURE 2: DISTRIBUTION OF THE NUMBER OF DAYS BORROWERS WERE DELINQUENT AT THE TIME
WHEN SERVICER INITIATED FORECLOSURE (SERVICING OPERATIONS DATA)
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9.3.2 Foreclosure activity and loss mitigation applications

The Bureau intended the dual tracking restrictions of the Rule to prevent harm to borrowers
from the foreclosure process while a loss mitigation application is pending.323 Before assessing
the effect of the Rule on this goal, a threshold question is how often servicers took formal steps
toward foreclosure against borrowers who also applied for loss mitigation at some point. The

323 78 Fed. Reg. 10696, 10832 (Feb. 14, 2013).
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mere fact that the borrower both completed a loss mitigation application and his or her servicer
ultimately initiated foreclosure or a foreclosure sale does not necessarily mean that the servicer

was simultaneously processing the application and the foreclosure. However, there cannot have
been this kind of “dual tracking” unless some of the borrowers who experienced foreclosure

actions also applied for loss mitigation.

One way to measure this overlap is to focus on borrowers who completed loss mitigation
applications initiated in 2012 or 2015. Figure 3 shows the proportion of these borrowers who
ever had a foreclosure initiated, and the proportion who ever have a foreclosure sale completed,
by the year of the loss mitigation application. Note that this is not a perfect measure, as loans
that have a loss mitigation application late in the relevant year are observed for a shorter period
of time. The data show that a large proportion of borrowers with completed loss mitigation
applications in 2012 also had either an initial foreclosure filing or foreclosure sale at some point.
About 40 percent of borrowers with a completed application had foreclosure initiated within the
time frame of the Servicing Operations Data, and about 7 percent had a complete foreclosure
sale at some point. The rate of servicers initiating foreclosure among borrowers who completed
loss mitigation applications declined in 2015, although the decrease is small relative to the
overall decrease in foreclosure activity reflected in Figure 1 above. The proportion of borrowers
who completed loss mitigation applications and also experienced a foreclosure sale did not

change between 2012 and 2015.
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FIGURE 3: PROPORTION OF BORROWERS WITH LOSS MITIGATION APPLICATIONS WHO ALSO HAD
FORECLOSURE INITIATED OR COMPLETED (SERVICING OPERATIONS DATA)
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Another way to measure the extent of overlap between borrowers with foreclosure activity and
those with completed loss mitigation applications is by focusing on whether an initiated
foreclosure resulted in a foreclosure sale. That is, limit the sample to borrowers who had
foreclosure initiated, and measure the proportion for whom a foreclosure sale eventually
occurred, and how this differs if a loss mitigation application was completed after the servicer
initiated foreclosure. Note that a servicer need not have been engaging in dual tracking for this
to occur. For example, if the loss mitigation application is denied it is possible to observe a
completed application during the foreclosure process even if the servicer completely halted the

foreclosure process while considering the application.

Figure 4 shows the share of loans for which foreclosure was initiated that eventually saw a
foreclosure sale, broken out by year and whether or not a loss mitigation application was
completed after foreclosure was initiated. For this figure, the sample excludes borrowers who
had foreclosure initiated in 2012 and were still in the foreclosure process in July 2014—loans
that had foreclosure initiated in 2015 and have a sale after July 2017 are excluded because the
data end in June 2017.
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Both before and after the effective date of the Rule, a foreclosure sale occurred much less often
for loans with a loss mitigation application that was completed after the servicer initiated
foreclosure. Still, foreclosure sales were completed for a substantial fraction of loans for which a
loss mitigation application was completed after foreclosure was initiated, about one-sixth of
such loans in both 2012 and 2015. The share of loans for which a foreclosure had been initiated
that ended in a sale during the period of analysis remained roughly the same in the pre- and
post-Rule periods.324 The data indicate that the share of loans with a foreclosure sale increased
slightly for loans where a loss mitigation application was completed after foreclosure was
initiated. This may indicate that the post-filing dual tracking restriction had little effect on
borrowers, or it may be that the pool of borrowers applying for loss mitigation after foreclosure
was initiated has changed. For example, it may be that more meritorious loss mitigation
applications tend to be completed earlier in delinquency, both before and after the Rule, but
after the Rule foreclosure tended to be initiated later in delinquency, as shown in Figure 2.

324 Less than half of delinquent borrowers in the data completed a loss mitigation application after foreclosure was
initiated, and so the green bars represent a larger population.
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FIGURE 4: SHARE OF LOANS IN FORECLOSURE THAT ULTIMATELY RESULTED IN A FORECLOSURE
SALE, BY YEAR AND WHETHER A LOSS MITIGATION APPLICATION WAS COMPLETED BEFORE
FORECLOSURE WAS INITIATED (SERVICING OPERATIONS DATA)
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Together, Figure 3 and Figure 4 show that many borrowers who apply for loss mitigation also
have foreclosure initiated and foreclosure sales completed at some point. Again, this does not
mean that the servicers represented in the Servicing Operations Data were engaging in dual

tracking, but it does indicate at the very least that there could have been such behavior for the

Rule to potentially affect.

9.3.3 Timing of loss mitigation applications relative to
foreclosure

One preliminary way to test whether the pre-filing dual tracking restriction—the restriction on
initiating a foreclosure proceeding once a completed application was filed and pending review—
was binding for practical purposes on servicers is to focus on loans where a loss mitigation
application was completed and the servicer ultimately initiated foreclosure. When dual tracking
occurs, one would expect to see servicers sometimes initiating foreclosures shortly after

borrowers complete loss mitigation applications, since completing an application does not
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necessarily affect the servicer’s foreclosure timeline. Conversely, if servicers are not dual
tracking, it should be rare to see foreclosure initiated shortly after an application is completed,
because one would expect some gap in time while the servicer evaluates the application. As a
result, under the pre-filing dual tracking restriction in the Rule, foreclosures initiated shortly
after a loss mitigation application is completed should be less common than prior to the Rule,
because a servicer cannot initiate foreclosure until it has processed a complete loss mitigation
application. A complete loss mitigation application would only appear in the data shortly before
the servicer initiates foreclosure if the servicer quickly denies the application, and even then the
14-day waiting period for appeals would apply. This analysis also tests whether the minimum
delinquency requirement allowed more borrowers to complete loss mitigation applications
before servicers initiated foreclosures. If the minimum delinquency provision was helpful to
borrowers in this regard, post-Rule there should be relatively more loss mitigation applications
completed before the servicer initiates foreclosure than there were pre-Rule.

Figure 5 plots the smoothed distribution of when loss mitigation applications were completed
relative to the servicer initiating foreclosure, with separate distributions for loans where the loss
mitigation application was started in 2012 or 2015. For loans with both a loss mitigation
application and foreclosure initiated, the concentration is greatest just to the right of zero for
both years; in other words, the loss mitigation application is most often completed shortly after
the initiation of foreclosure. There are notable shifts in the distribution from 2012 to 2015. The
share of applications completed immediately after foreclosure was initiated and the share of
applications completed more than 9o days before both increased. There was also a sharp
decline from 2012 to 2015 in the proportion of loss mitigation applications that borrowers
completed right before the servicer initiated foreclosure, which likely reflects the pre-filing dual
tracking restriction. Together, these shifts suggest that after the Rule borrowers were more able
to complete loss mitigation applications prior to foreclosure than they were before the Rule.325

325 Note that this analysis likely understates the true effect, as by construction the 2015 distribution only represents
unsuccessful applications that were completed before the servicer initiated foreclosure in 2015. If the applications
were successful, one would generally expect foreclosure not to occur, particularly for applications completed right
before the servicer initiates foreclosure. Relatedly, this analysis does not distinguish between foreclosure filing
occurring later and loss mitigation application being completed earlier—the changes in the figure could come from
either cause, or both.
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FIGURE 5: DISTRIBUTION OF THE TIMING OF COMPLETED LOSS MITIGATION APPLICATIONS RELATIVE
TO INITIATING FORECLOSURE (SERVICING OPERATIONS DATA)
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One potential problem with the analysis in Figure 5, however, is that the distribution of loss
mitigation application timing may differ across different types of loans, and the changes
between 2012 and 2015 may reflect unrelated changes in the frequency of particular types in the
sample. To explore this, Figure 6, below, plots the smoothed distribution of loss mitigation
application timing relative to initiating foreclosure, for different subsets of loans. Panel (a)
limits the sample to loans that were less than one-year delinquent at the time of initiating
foreclosure, while panel (b) limits the sample to loans that were more than one-year delinquent
at that time. For loans that were less delinquent at the time of foreclosure, there was less of an
increase between 2012 and 2015 in the proportion of loans that had a loss mitigation application
completed more than 9o days before, compared to the sample of all loans. Loans that were
more severely delinquent at the time of initiating foreclosure were more likely to have completed
their loss mitigation applications more than 9o days prior. Regardless of the delinquency
length, there is still a sharp decline in the proportion of loans that have a loss mitigation
application immediately prior to initiating foreclosure. Panel (c) limits the sample to borrowers
in states without judicial foreclosure proceedings, and panel (d) is limited to borrowers in states
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with judicial foreclosure. Whether a state has judicial foreclosure proceedings make relatively
little difference for the distribution of loss mitigation application timing relative to foreclosure.

DISTRIBUTION OF THE TIMING OF COMPLETED LOSS MITIGATION APPLICATIONS, RELATIVE
TO INITIATING FORECLOSURE, BY DELINQUENCY AND JUDICIAL FORECLOSURE STATUS

(SERVICING OPERATIONS DATA)

FIGURE 6:

(a) <365 Days Delinquent at Filing (¢) Non-Judicial States

— 2012 — 2015

— 2012 — 2015
.006

006

.004

.004

Density

Density

.002
0

90 180 270 360 450 540 630 720 720 -630 -540 -450 -360 -270 -180 -90 O 90 180 270 360 450 540 630 720

Days after foreclosure initiated

0
720 -630 -540 -450 -360 -270 -180 -90 O
Days after foreclosure initiated

(d) Judicial States

— 2015

(b) >365 Days Delinquent at Filing

— 2012 — 2015 — 2012
.006 —

.006

.004 -

.004

Density

002 -

Density

90 180 270 360 450 540 630 720

0
90 180 270 360 450 540 630 720 720 -630 -540 -450 -360 -270 -180 -90 O
Days after foreclosure initiated

0
720 -630 -540 -450 -360 -270 -180 -90 O
Days after foreclosure initiated

9.3.4 Effects of the minimum delinquency requirement

As discussed above, the purpose of the minimum delinquency requirement was to provide
borrowers more time to avoid going into foreclosure, whether through loss mitigation or other
means. For instance, requiring that borrowers generally be at least 120 days past due before the
servicer initiates foreclosure was intended to allow more time for borrowers to apply for loss
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mitigation and go through the application process. The additional time may also enable
borrowers to refinance or to gather enough money to cure the delinquency.

The minimum delinquency requirement may also provide borrowers more time to cure their
delinquency or otherwise avoid foreclosure without loss mitigation. This can be tested by
examining foreclosure outcomes for borrowers who are observed becoming 90 to 120 days
delinquent. Prior to the Rule, servicers generally did not initiate foreclosure before a borrower
became 90 days delinquent, and the minimum delinquency requirement has no direct effect on
borrowers beyond 120 days delinquent. Thus, if the minimum delinquency requirement
enabled borrowers to avoid foreclosure, there should be a reduction in the probability of
foreclosure while 90 to 120 days delinquent after the Rule, without a corresponding increase a
few months later. While other provisions of the Rule may also have reduced the probability of
initiating foreclosure, including the pre-filing dual tracking restrictions and the provisions
around early intervention and completing applications, there is no reason that these provisions
would specifically affect the probability of initiating foreclosure between 9o and 120 days.

To conduct this test, the Bureau estimated a regression model using the first observation for
each loan (if any) for which the borrower was between 9o and 120 days delinquent.32¢ The
outcome of interest in the model is a categorical variable denoting how many months later
foreclosure occurred, with categories for 0 to 2 months, 3 to 4 months, 5 to 6 months, 7 to 12
months, and 13 months or more, where the last category includes loans that never have
foreclosure initiated within the range of the Servicing Data.37 The key independent variable is
an indicator for whether the loan became 9o days delinquent before or after the Rule. If the
minimum delinquency requirement prevented foreclosures, the expected result is a negative
effect for the bottommost category, 0 to 2 months, and a matching increase in the 13 months or
never category. Conversely, if the minimum delinquency requirement merely delayed
foreclosures, one would expect to see a negative effect in the bottommost category and positive

effects for the intermediate categories of 3 to 4 months, 5 to 6 months or 7 to 12 months. Note

326 Note that the nature of the Servicing Operations Data creates imprecision in establishing when loans first become
90 days delinquent. By the structure of the Bureau’s data requests, the data do not contain the entire performance
history of the loans in the data. The data only contain loan performance from 2012 onward for loans that were
serviced by the servicers in the data in 2012, and performance from 2015 onward for loans serviced in 2015. Loans
could have become 90 days delinquent before entering the data.

327 In order to correctly handle a categorical outcome variable, the Bureau employed an ordered probit model for the
regression. The ordered probit is designed to handle a categorical outcome variable where the values have a natural
order. The results of the model are almost identical using an ordered logit, or a multinomial logit, which relaxes the
assumption that the values of the outcome variable are ordered.
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that if the minimum delinquency requirement merely shifted foreclosures a month later in
delinquency, this would still be captured in the bottommost category, producing an effect of
zero. The regression controls for whether the borrower applied for loss mitigation, as well as
state-level average house prices in the current month, servicer, origination year, state, loan

balance, monthly payment, interest rate, and product type (i.e., GSE, government, or privately-
held loan).328

Figure 7 presents the results of this test. The figure plots the average marginal effect of
becoming 90 to 120 days delinquent after the Rule instead of before the Rule on the probability
of initiating foreclosure in each of the five categories discussed above. The figure shows that the
probability of initiating foreclosure within o0 to 2 months of being observed at 9o to 120 days
delinquent fell by about 6 percentage points. For comparison, about a quarter of loans that
became 90 days delinquent in 2012 or 2013 had foreclosure initiated in 0 to 2 months. At the
same time, the estimates show no increase in the probability of initiating foreclosure between 3
and 12 months later. Instead, the increase comes entirely in foreclosures happening more than
one year later or never. It is likely that these effects were driven by the minimum delinquency
requirement, rather than other provisions of the Rule or general economic trends. While other
factors may well have led to a decline in the probability of foreclosures, it is unlikely that any
other factor would have a disproportionate effect on loans in the two months immediately after
becoming 90 to 120 days delinquent, particularly given that the regression holds constant

whether or not the borrower had applied for loss mitigation.

328 Specifically, the models include the Black Knight house price index by state and month, state fixed effects, year of
origination fixed effects, product type fixed effects, servicer fixed effects, loan balance, monthly payment and interest
rate on the right-hand-side.
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FIGURE 7: AVERAGE MARGINAL EFFECT OF THE RULE ON THE PROBABILITY OF FORECLOSURE
WITHIN A PERIOD OF MONTHS AFTER BEING OBSERVED BECOMING 90 DAYS DELINQUENT
FOR THE FIRST TIME (SERVICING OPERATIONS DATA)
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To further explore this issue, Figure 8 breaks out loans that first became 9o days delinquent
before and after the Rule’s effective date based on the loan’s status six months after being
observed becoming 90 days delinquent. Consistent with Figure 7, after the Rule, loans were less
likely to be in foreclosure or have a foreclosure sale six months after becoming 9o days
delinquent. Although the proportion of loans that were more than 120 days delinquent but not
in foreclosure increased following the effective date of the Rule, there was also an increase in the
proportion of loans that had cured and become current, including loans that were modified and
current on the modified terms. There was also a substantial increase in loans that were still
delinquent, but by less than 120 days. This consists of both borrowers who cured but fell behind
again and borrowers who made payments but did not fully catch up on their loans and become

current.
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FIGURE 8: LOAN STATUS SIX MONTHS AFTER FIRST BECOMING 90 DAYS DELINQUENT, BY YEAR OF
INITIAL DELINQUENCY (SERVICING OPERATIONS DATA)
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9.3.5 Effects of the pre-filing dual tracking restriction

The dual tracking restrictions were intended to help borrowers who were applying for loss
mitigation to avoid foreclosure when possible. This section focuses specifically on the pre-filing
dual tracking restriction. Prior to the Rule, it was possible for a borrower to apply for loss
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mitigation and have the servicer still initiate foreclosure, even if the loss mitigation application
was ultimately successful. As discussed above, the foreclosure process is costly for both
borrowers and investors, and avoiding initiating foreclosure in cases that can be resolved with

loss mitigation has benefits to all parties.

The challenge in assessing the effectiveness of this provision of the Rule is that not all loss
mitigation applications are successful. If the application is denied, the borrower refuses all
options offered, or the borrower fails to perform on a modification, initiating foreclosure will
simply be delayed, rather than prevented. Such delays are costly to servicers and investors and

can also impose costs on borrowers, with limited, if any, benefit.

If the pre-filing dual tracking restriction helped borrowers avoid initial foreclosure filings, there
should be an increase in accepted loss mitigation offers occurring before the servicer initiates
foreclosure or in instances when the servicer never initiates foreclosure. To test this, the
analysis focuses again on a subsample of the data consisting of loans that have become at least
90 days delinquent for the first time. This analysis further restricts attention to borrowers who
completed a loss mitigation application on or after first becoming 9o days delinquent, but prior

to the servicer initiating foreclosure (loans that never have foreclosure initiated are included).

Figure 9, below, shows the proportions of these borrowers that ultimately accepted a loss
mitigation offer prior to the servicer initiating foreclosure and the proportion that had
foreclosure initiated within one year of first becoming 90 or more days delinquent. From 2012
to 2015 there was an increase in the proportion of borrowers with complete loss mitigation
applications who accept an offer after becoming 9o days delinquent. There was also a decline in
the proportion of such borrowers who had foreclosure initiated within one year of becoming 90
days delinquent.
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FIGURE9: PROPORTIONS OF BORROWERS WHO HAVE BECOME 90 OR MORE DAYS DELINQUENT FOR
THE FIRST TIME AND COMPLETED A LOSS MITIGATION APPLICATION WHO ACCEPT A LOSS
MITIGATION BEFORE AN INITIAL FORECLOSURE FILING, AND THE PROPORTION WHO HAVE
FORECLOSURE INITIATED WITHIN 1 YEAR (SERVICING OPERATIONS DATA)
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Quantifying how the pre-filing dual tracking restriction affected the rate of foreclosures presents
some analytical challenges. First, a number of other provisions of the Rule affect the probability
of foreclosure. Second, there is not a good control group that captures how a completed loss
mitigation application would affect the probability of foreclosure absent the Rule.329 Finally,
there may be other factors unrelated to the Rule that have changed for the loans in the Servicing
Operations Data, or the average characteristics of the pool of loans in the data may have

329 While it may seem natural to use borrowers who are a similar number of days delinquent but have not completed a
loss mitigation application as a baseline, in practice this type of comparison does not produce an estimate of the effect
of the provision on foreclosures. As shown in Chapter 4 and earlier in this chapter, the foreclosure rate for borrowers
without a completed loss mitigation application fell dramatically between 2012 and 2015. At the same time, the
foreclosure rate was already relatively low for borrowers who applied for loss mitigation in 2012, such that there was
not nearly as much room for the foreclosure rate for this group to fall. As a result, even if the pre-filing dual tracking
provision substantially improved foreclosure outcomes for borrowers with loss mitigation applications, the relative
difference between borrowers with and without a completed loss mitigation application would likely shrink. Note that
allowing the effect of a complete loss mitigation application to vary between the pre- and post-Rule periods in a
regression model (i.e., with an interaction term) does not avoid this problem, as mathematically it is equivalent to
using borrowers without a loss mitigation application as a baseline.

190 BUREAU OF CONSUMER FINANCIAL PROTECTION



changed. The challenge of distinguishing the effect of the pre-filing dual tracking restrictions
from other provisions of the Rule can be overcome by focusing on borrowers with a loss
mitigation application completed on or after becoming 90 days delinquent and before the
servicer initiates foreclosure. While several other provisions affect loss mitigation applications
and foreclosure, the pre-filing dual tracking provision is most relevant in this circumstance, as
these other provisions generally govern servicer conduct either prior to receipt of a completed
application, prior to the borrower becoming 9o days delinquent, or both. In the absence of a
good baseline, an estimate of the effect of the provision can be obtained in two stages, equivalent
to the presentation in Figure 9 above—first estimating the effect of the Rule on a complete
application resulting in an accepted offer, and then the effect of an accepted offer on the
probability of foreclosure. Finally, a regression model can account for other unrelated factors
that may be coincidentally correlated with the Rule.

Specifically, the Bureau estimated two probit regressions.33° The first regression models the
probability that a borrower with a complete loss mitigation application ultimately accepts a loss
mitigation offer prior to the servicer initiating foreclosure, as a function of the year in which the
borrower first became at least 9o days delinquent. The second regression models the
probability of the servicer initiating foreclosure within one year as a function of whether or not
the borrower ultimately accepted a loss mitigation offer. Both regressions control for

differences in house prices, state, age of loan, servicer, and loan characteristics.33!

The results of these regressions are presented in Table 1, below. Controlling for other factors,
becoming 90 days delinquent in 2015, under the Rule, rather than in 2012, before the Rule, is
associated with increasing the probability of a borrower who completes a loss mitigation
application ultimately accepting an offer by 20.4 percentage points.332 At the same time, on
average a borrower accepting a loss mitigation offer reduces the probability that a servicer
initiates foreclosure within one year by 22.9 percentage points, regardless of which year the
application was completed. This would suggest that the Rule was associated with an increase in

borrowers obtaining loss mitigation, but no change in the likelihood that loss mitigation

330 A probit model is a regression model (estimating the relationship between an outcome and one or more other
variables) specifically designed for binary outcomes, such as whether or not a foreclosure occurs.

331 Specifically, the models include the Black Knight house price index by state and month, state fixed effects, year of
origination fixed effects, product type fixed effects, servicer fixed effects, loan balance, monthly payment and interest
rate on the right-hand-side.

332 More precisely, the average marginal effect is 20.4 percentage points.
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agreements prevent foreclosure.333 The final column of Table 1 shows the total change in the
probability of initiating foreclosure within one year, obtained by multiplying together the
estimates from the first two columns. The pre-filing dual tracking restriction is associated with
reducing the probability of foreclosure for consumers who complete applications within one

year by 4.7 percentage points, from an average of about 19 percentage points.334

Note that although these regression estimates control for a variety of observable loan
characteristics, the change in the foreclosure rate for borrowers with completed loss mitigation
applications may not have been caused by the Rule. In particular, between 2012 and 2015,
numerous parties including the Bureau, the GSEs, and housing counselors invested resources in
public education to encourage delinquent borrowers to apply for loss mitigation, and this could
have led to an increase in accepted offers even without the Rule. Other trends in the housing
market or the broader economy could account for this result as well, including the increased use
of streamlined modifications.

TABLE 1: EFFECT OF THE PRE-FILING DUAL TRACKING RESTRICTION ON FORECLOSURE WITHIN 1
YEAR OF BECOMING 90 DAYS DELINQUENT, FOR BORROWERS WHO COMPLETED A LOSS
MITIGATION APPLICATION

Effect of Rule on Effect of an Accepted Offer on
- - ep s Net Effect on
Probability of Accepted Probability of Foreclosure Within 1
Foreclosure
LM Offer Year
Estimate 0.204*** -0.229*** -0.0467
(0.0113) (0.0051)

Estimates are average marginal effects from a probit regression. The sample consists of loans that
first become 90 days delinquent in either 2012 or 2015 and complete a loss mitigation application
between the month the borrower becomes 90 days delinquent and when the servicer initiates

foreclosure. Standard errors reported in parentheses.
***P < .001

333 The Bureau would not expect the Rule to have affected the likelihood that loss mitigation offers prevent
foreclosure, as the Rule does not mandating particular types of loss mitigation offers. See 78 Fed. Reg. 16696, 10817
(Feb. 14, 2013).

334 That is, if 20.4 percent of borrowers with a complete application accepted an offer when they would not have
before, and accepting an offer reduces the probability of foreclosure by 22.9 percent, a total of 0.204*0.229 = 0.0467
or 4.67 percent of borrowers with a complete application in 2015 avoided initiating foreclosure within one year
compared with borrowers with a complete application in 2012.
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9.3.6 Effects of the post-filing dual tracking restriction

The post-filing dual tracking restriction prevents servicers from proceeding with a foreclosure
sale while a complete loss mitigation application is pending if the application is completed more
than 37 days before a scheduled foreclosure sale date. Although industry stakeholders,
including servicers the Bureau interviewed for the assessment, asserted that this provision has
increased costs by extending foreclosure timelines, both the evidence previously presented in
this report and other feedback from industry stakeholders suggest that this provision had little
aggregate effect on either borrowers or industry. Figures 5 and 6, above, show that loss
mitigation applications are most often completed shortly after the servicer initiates foreclosure.
This is consistent with servicer feedback to the Bureau’s interviews. Together these facts suggest
that the post-filing dual tracking restriction would not be binding in most cases: Both the Rule
and many pre-Rule servicing standards required servicers to render a decision on a complete
application within 30 days.335 At the same time, the timeline to complete a foreclosure is
generally much longer than 30 days, even in states without judicial foreclosure. Nonetheless,
this section explores further whether the post-filing dual tracking restriction meaningfully
affected loans in foreclosure.

While analysis earlier in this chapter shows that servicers are initiating foreclosure later in
delinquency after the Rule took effect, this chapter has not yet discussed the timeline after the
first notice or filing. Figure 10, below, shows the average number of days between initiating
foreclosure and the eventual sale, broken out by the year foreclosure was initiated and whether a
loss mitigation application was completed after initiating foreclosure. Note that the data cannot
capture a lag of more than two and a half years between initiating foreclosure and sale for loans
where foreclosure is initiated in 2015 because the data end in June 2017. To ensure that the
data are comparable across years, the figure excludes loans where foreclosure is initiated in 2012
and the ultimate foreclosure sale was after June 2014. The figure shows that, in fact, at least for
the servicers in the Servicing Operations Data, there has been almost no change in the average
timeline between initiating foreclosure and eventual sale. If anything, the average number of
days has decreased slightly. In theory the post-filing dual tracking restriction may lead to longer
foreclosure timelines for borrowers who apply for loss mitigation. However, in practice, there
was little change in the timeline for borrowers with loss mitigation applications, although both

before and after the Rule loans with loss mitigation applications completed after the servicer

335 A 30-day evaluation period for loss mitigation applications was required by the GSEs, the HAMP program, and the
NMS prior to the Rule. See Chapter 8 for more information. Note that in interviews many servicers told the Bureau
that they halt all foreclosure proceedings while a loss mitigation application is pending, even though the Rule allows
them to move forward short of scheduling or completing a sale.
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initiates foreclosure take longer to result in a sale. Note that this result is consistent with the
results in Chapter 3 using the McDash Data, which show that the median number of months
between foreclosure referral and sale stayed constant in states without judicial foreclosure, and

declined somewhat in states with judicial foreclosure.

FIGURE 10: NUMBER OF DAYS BETWEEN INITIATING FORECLOSURE AND EVENTUAL SALE, BY YEAR
AND WHETHER OR NOT THE BORROWER COMPLETED A LOSS MITIGATION APPLICATION
(SERVICING OPERATIONS DATA)
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Servicers also noted instances of borrowers “gaming” the post-filing dual tracking restriction to
stave off a foreclosure sale. However, as noted above, both before and after the effective date of
the Rule, most borrowers who apply for loss mitigation and have foreclosure initiated complete
their applications either before or shortly after foreclosure is initiated. More than two-thirds of
such borrowers complete their applications on or before 9o days following the servicer initiating
foreclosure. The data show that most foreclosures in states with judicial foreclosure take
significantly longer than 9o days from initiation to sale, and even in non-judicial foreclosure
states a majority of foreclosures take longer than 9o days from initiation to sale. As a result, a
minority of applications were completed late enough in foreclosure to potentially interfere with
a planned sale.
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One way to test for the prevalence of strategic loss mitigation behavior is to look at the frequency
of loss mitigation applications very close to a foreclosure sale. If borrowers are using the
provision strategically to delay foreclosure, one would expect to see an increase in applications
completed just over 37 days from the scheduled date of the foreclosure sale. The loss mitigation
application information in the Servicing Operations data sometimes include the date of the
scheduled foreclosure sale as of the date of the loss mitigation application. These data are
limited, however, as servicers were often unable to provide a date, likely because a sale was not
scheduled at the time of the loss mitigation application. As an alternative, it is possible to test
whether borrowers frequently complete loss mitigation applications around a foreclosure sale
using the distribution of the timing of completed loss mitigation applications relative to the
actual sale date. This will not capture strategic timing on the part of borrowers as reliably,
because the actual sale date may have been rescheduled following a strategically timed loss
mitigation application. However, the data are more complete for actual foreclosure sale dates.

Figure 11 shows the distribution of completed loss mitigation applications in 2012 and 2015
relative to the scheduled foreclosure date at the time the application is completed, focusing on
applications completed at most 9o days prior to a scheduled sale.33¢ A vertical gray line denotes
37 days before the scheduled sale. There is cyclical pattern within weeks, likely because
servicers predominately record loss mitigation applications as being complete on weekdays,
while the data show that foreclosure sales are disproportionately scheduled for Tuesdays.337
Despite this cyclical pattern, there is no evidence of borrowers “bunching” their loss mitigation
applications around 37 days before a scheduled foreclosure sale. There is a relatively large share
of applications completed less than 30 days before scheduled sale dates, but these would not be
affected by the post-filing dual tracking restriction of the Rule as they are past the 37 day cut-off
in the provision. Moreover there was no change in the share of applications completed less than
37 days before a scheduled foreclosure sale between 2012 and 2015. If anything, there may have

been an increase in applications received just after the 37 day cut-off in 2015 compared to 2012.

336 The analysis also excludes applications where the reported scheduled foreclosure sale was before the loss
mitigation application was completed. Such cases are relatively frequent, about a third of all applications with
scheduled sale dates. It is not clear whether these are miscoded, or reflect servicers putting a scheduled foreclosure
sale on hold upon receipt of an incomplete loss mitigation application, which is then completed following the
scheduled sale date.

337 Some states and counties schedule foreclosure auctions for the first Tuesday of every month—see for instance
Fulton County Clerk of the Superior Court, How do I Obtain Information on Foreclosures,

applications received within a week of a scheduled Tuesday foreclosure sale, there will be very few applications
completed two or three days before the scheduled sale, as these would have to be completed on the weekend.
Similarly, there would be few applications received nine or 10 days before, 16 or 17 days before etc.
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FIGURE 11: DAYS REMAINING BEFORE SCHEDULED FORECLOSURE SALE AT THE TIME A LOSS
MITIGATION APPLICATION IS COMPLETED, FOR LOANS WHERE AN APPLICATION WAS
COMPLETED BETWEEN 0 AND 90 DAYS BEFORE SCHEDULED SALE (SERVICING
OPERATIONS DATA)
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Figure 12 shows the distribution of loss mitigation applications relative to the actual sale date for
completed sales, again for loans in 2012 and 2015, denoting 37 days with a vertical gray line.
Again there is no evidence of bunching. The distribution is somewhat noisy, but there is no
evidence of a change on either side of 37 days prior to the eventual sale.338 There is a relative

increase in applications completed close to the ultimate sale date.

338 Note that if borrowers were commonly completing loss mitigation applications to delay foreclosure, this would be
reflected in relative decrease in applications completed just before 37 days prior to the ultimate sale. That is,
applications completed at a little more than 37 days before the scheduled sale will delay the sale date unless the
servicer can process the application before the scheduled sale date. This would lead to an absence of applications
completed just before 37 days. In fact, there is no change at all on either side of the 37-day line.
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FIGURE 12: DAYS REMAINING BEFORE ACTUAL FORECLOSURE SALE DATE WHEN LOSS MITIGATION
APPLICATION COMPLETED, FOR LOANS WHERE AN APPLICATION WAS COMPLETED
BETWEEN 0 AND 90 DAYS BEFORE ACTUAL SALE (SERVICING OPERATIONS DATA)
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To summarize the results on the post-filing dual tracking restriction, Figure 10 above suggests
that the post-filing dual tracking restriction had little effect on foreclosure timelines, and
Figures 11 and 12 indicate that the provision does not appear to have been used to delay
foreclosure timelines, strategically or otherwise. Thus, it does not appear that the provision can
have had much effect on whether or not borrowers ultimately experienced a foreclosure sale.
Conversely it does not appear that the provision created unintended costs by unnecessarily
delaying foreclosures, either by extending timelines in general or by encouraging strategic
behavior among borrowers. It is possible that strategic behavior by borrowers does occur upon
occasion, and it is very likely that dealing with such cases is disproportionately frustrating, time
consuming, and costly for servicers, compared to handling the cases of other borrowers who do

not attempt strategies to delay foreclosure. However, the data indicate that such behavior is not
widespread.
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10. Error resolution

This chapter considers the Rule’s error resolution provisions, which require servicers to follow
certain procedures if a borrower claims that the servicer made an error, including providing a
response within a certain amount of time. The Bureau’s main findings about these procedures

include the following:

» Ininterviews, some servicers said the Rule’s error resolution provisions required them to
make significant changes to how they track and respond to error assertions, whereas
others said that for them the provision required few changes. Servicers also said the
Rule had little effect on whether borrowers submitted written error assertions. The
Bureau did not determine the specific cost to servicers of complying with the Rule’s error

resolution provisions.

» Data suggest that the rate of written error assertions per account fell by about half after
the Rule’s effective date compared to the prior three years. The decrease largely reflects
a decline in error assertions related to loss mitigation. There was, however, considerable
variation among servicers, with some servicers showing a substantial increase in formal

error assertions and others experiencing a substantial decrease.

» Servicers may have become more responsive to error assertions by borrowers, with some
servicers providing written acknowledgments of an assertion of error faster and more
frequently. There is also evidence that borrowers submitted fewer follow-up or repeat
error assertions after the Rule, consistent with servicers becoming more responsive. On
the other hand, there is no evidence that error assertions under the Rule generally

changed the likelihood that borrowers’ loss mitigation applications were approved.

10.1 Background

Since 1990, RESPA has required servicers to respond to “qualified written requests” (QWRs)—
written requests from a borrower that seek to resolve an error or seek information relating to the
“servicing” of the borrower’s mortgage loan. Servicers were required to: acknowledge receipt of

a QWR within 20 business days; conduct an investigation, make appropriate corrections to the
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borrower’s account; and respond within 60 business days, providing the borrower with a written
explanation of the outcome and a contact number of an individual who could assist the
borrower.339 Section 1024.21(e) of Regulation X implemented these statutory requirements
prior to the 2013 RESPA Servicing Rule.340

In addition, since 2012, servicers that were covered by the National Mortgage Settlement were
required to acknowledge certain complaints within 10 business days and “provide a substantive
written response within 30 days,” but these requirements applied only to complaints from
borrowers who were in default or had applied for loan modifications that were forwarded via

designated federal agencies or state attorneys general.34

Servicers that serviced loans for Freddie Mac or Fannie Mae also had general obligations to
respond to borrower complaints. Freddie Mac’s 2012 Servicing Guide directed servicers to
“have procedures in place to respond to complaints,”342 while Fannie Mae’s 2012 Servicing
Guide gave similar instructions for “borrower inquiries,” requiring servicers to respond
promptly and in accordance with RESPA requirements.343 In the case of “escalated complaints,”

Freddie Mac imposed a timeline and specific business capability requirements.344

The Dodd-Frank Act amended RESPA to include additional servicer obligations to borrowers
who submit QWRs.345 Specifically, the Dodd-Frank Act amendments established shorter
timeframes for servicers to acknowledge, investigate, and resolve borrowers’ error assertions.
The amendments also described specific categories of asserted errors to which servicers must
respond in a timely manner, including “borrower's requests to correct errors relating to
allocation of payments, final balances for purposes of paying off the loan, or avoiding

foreclosure, or other standard servicer's duties.”346

339 The Cranston-Gonzalez National Affordable Housing Act added these provisions. See Pub.L. 93-533, § 6, as
added Pub.L. 101-625, title IX, § 941, (1990), 104 Stat. 4405.

340 12 C.F.R. § 1024.21(e) (2011).

341 F.g., Consent Judgment, supra note 202, at A—23; National Mortgage Settlements, supra note 52.

342 Freddie Mac, Single-Family Seller/Servicer Guide, supra note 177, at § 51.5.1.

343 Fannie Mae, Single-Family 2012 Servicing Guide, supra note 177, at 102—28.

344 Freddie Mac, Single-Family Seller/Servicer Guide, supra note 177, at § 51.5.1.

345 Dodd-Frank Wall Street Reform and Consumer Protection Act, Pub. L. No. 111—203, 124 Stat. 1376, § 1463 (2010);
12 U.S.C. § 5481.

346 RESPA section 6(k)(1)(C). The Dodd-Frank Act also added section 6(k)(1)(B) of RESPA, which separately
prohibits servicers from charging fees for responding to valid QWRs and section 6(k)(1)(D), which states that a
servicer shall not fail to provide information regarding the owner or assignee of a borrower's loan within 10 business
days of a borrower's request. Neither Dodd-Frank Act provision suggests that a borrower request to correct an error
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The 2013 RESPA Servicing Rule implemented these Dodd-Frank Act amendments. Under the
Rule, in general, if a borrower sends a written request asking a servicer to resolve an error (a
notice of error or “NOE”), the servicer must: (1) within five business days, acknowledge the
notice of error; and (2) within 30 to 45 days, correct the error and provide the borrower written
notification of the correction, or conduct an investigation and provide the borrower written
notification that no error occurred.34” Similarly, when a borrower sends a written request that
the servicer send them information about their account (information request), the servicer
must: (1) within five business days, acknowledge the request; and (2) within 30 to 45 business
days, provide the information or conduct a reasonable search for the requested information and
provide the borrower with a written notification explaining why the information is not
available.348 The Rule specifies that a QWR that asserts an error relating to the servicing of

a mortgage loan is a notice of error for purposes of the error resolution provision.349 The Rule
does not require servicers to respond to duplicative or overly broad NOEs and information
requests.35° Servicers are permitted to set up a dedicated address to receive NOEs and
information requests, as long as they notify borrowers of this address.35* The Rule does not
exempt “small servicers,” which includes any servicer that services 5,000 loans or fewer, all of
which the servicer owns or originated,352 from these requirements.353 The Rule also requires a
servicer to establish policies and procedures reasonably designed to investigate, respond to, and,
as appropriate, make corrections in response to complaints asserted by a borrower. A servicer
also must provide a borrower with accurate and timely information and documents in response

to a borrower’s request for information with respect to the borrower’s mortgage loan.354

In amending Regulation X, the Bureau sought to address pervasive consumer protection
problems across major segments of the mortgage servicing industry, caused, in part, by

or for information regarding the owner or assignee of the borrower's loan must be in the form of a “qualified written
request” to trigger the new servicer prohibitions.

34778 Fed. Reg. 10696, 10878 (Feb. 14, 2013); (12 C.F.R. § 1024.35 (a), (d), and (e)). Servicers must respond to errors
relating to paying off balances within seven business days and errors relating to foreclosure within the earlier of 30
business days or the date of the foreclosure sale. Id. As discussed in this report, the Bureau generally exempted small
servicers from requirements that the Bureau adopted exercising discretionary authority, such as the early
intervention and continuity of contact requirements. As discussed above, the requirements discussed in this chapter
were mandated by the Dodd-Frank Act, and were not discretionary.

348 12 C.F.R. § 1024.36(a), (¢), and (d).

349 12 C.F.R. § 1024.35(a).

350 12 C.F.R. §§ 1024.35(g); 1024.36(f).

351 12 C.F.R. §§ 1024.35(c); 1024.36(b).

352 12 C.F.R. § 1026.41(e)(4).

353 12 C.F.R. § 1024.30(b)(1).

354 12 C.F.R. § 1024.38(b)(1)(ii) and (iii). Under the Rule small servicers are exempt from the policy and procedures
requirements established in 12 C.F.R. § 1024.38. 12 C.F.R. § 1024.30(b)(1).
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servicers’ failure to maintain and provide accurate information to borrowers about their
mortgage loan accounts. The Bureau noted that a servicer’s obligation to maintain accurate and
timely information regarding a mortgage loan account to a borrower is one of its most basic
servicing duties.355 The Bureau stated that it aimed to further the consumer protection purposes
of RESPA, including ensuring responsiveness to borrower requests and complaints and the

provision and maintenance of accurate and relevant information.35¢

In addition, the Bureau intended for the error resolution and information request provisions of
the Rule to provide borrowers with better tools and information when dealing with their
mortgage servicers.357 The Bureau expected the greater scope and clarity of the new error
resolution process would allow borrowers who would otherwise not assert errors at all or would
assert them informally to obtain the benefits of the new investigation and response

requirements of the error resolution process.358

The Bureau’s assessment focused on the error resolution provisions and generally did not
analyze the information request provisions. The analysis of the error resolution provisions
sought to understand how these provisions have affected servicers’ responses to borrowers’
formal assertions of error. The next section of this chapter describes what the Bureau learned
from servicer interviews, comment letters on the RFI, and the Counselor Survey about the error
resolution provisions’ effects on borrowers and servicers. The following section uses the
Servicer Operations Data to analyze (a) trends in the number of error assertions received by
servicers, (b) changes in the timelines for servicers to respond to error assertions, (c) evidence
on whether borrowers had less need to make repeated or follow-up complaints due to the Rule,
and (d) evidence on whether the error resolution provisions assisted borrowers with pending
loss mitigation applications.

35578 Fed. Reg. 10696, 10777 (Feb. 14, 2013) (noting that a servicer cannot comply with its obligations to investors
and applicable law unless it maintains information systems that maintain accurate and timely information with
respect to mortgage loan accounts).

356 Id. at 10709.

357 Press Release, Bureau of Consumer Fin. Prot., CFPB Rules Establish Strong Protections for Homeowners Facing

358 78 Fed. Reg. 10696, 10847 (Feb. 14, 2013).
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10.2 Qualitative information: Servicer
interviews and Counselor Survey

10.2.1 Effects on servicer practices

Servicers offered very different views on the effect of the Rule’s error resolution provisions.
Prior to the Rule, all servicers interviewed had procedures in place for responding to error
assertions and were subject to QWR requirements. Most small servicers and some large
servicers said that this approach to borrower assertions of error was already in place and
complied with the Rule’s requirements, and that the only changes they made were updating
policies and procedures to reflect the specific Rule requirements and adding monitoring and
quality control processes to ensure and demonstrate compliance.359 Other servicers, however,
said they made significant changes to their procedures for responding not only to notices of

error as defined by the Rule but also to other borrower complaints.

Servicers that made significant changes to their procedures said that specific provisions of the
Rule that drove these changes were the timing requirements for acknowledging and responding
to errors and the new classification of specific categories of complaints. Some also said they
reworked their error or complaint response processes as a result of not only the error resolution
provision itself but also the greater regulatory focus on servicing policies and procedures. Partly
because of this, some said that changes to their processes encompassed both written notices of
error that are covered by the Rule and other asserted errors that are not covered by the Rule,
such as those made by telephone or email. Some said they expanded the types of error
assertions that were subject to the procedures specified in the Rule beyond a relatively narrow
set of written error assertions that they would have previously considered subject to the QWR
requirements. To comply with shorter timelines, some servicers said they changed their staffing
practices, with some saying that they increased the level of specialization among staff
responsible for responding to error assertions to improve their ability to quickly and
consistently respond to errors. Some servicers created a designated address for submission of

notices of error.

359 For purposes of discussing servicer interviews, “large servicers” are those that service more than 50,000 loans,
“mid-size servicers” are those that service 5,001 to 50,000 loans, and “small servicers” are those that service no more
than 5,000 loans. The servicers the Bureau interviewed that serviced less than 5,000 loans all meet the small servicer
exemption, but some voluntarily comply with the Rule requirements.
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10.2.2 Effects on borrowers

Counselor Survey. Almost one-half of the housing counselors surveyed said they rarely or never
discuss the error resolution provisions with their clients. Overall, housing counselors provided
fewer responses about the error resolution provisions than any of the other provisions discussed
in the survey. Of those who discussed the provisions, 38 percent of housing counselors surveyed
said that the error resolution provisions were effective in helping their clients, and an additional
49 percent said that the provisions were “somewhat effective.” When asked about the reasons
these provisions were effective or not effective, a majority of respondents said that when the
provisions are effective it is because they help their clients obtain information about their
mortgage loans. In cases where counselors believe the requirements are not effective, more than
one-half said it was because the servicer does not follow the Rule. In responses to open-ended
questions, several housing counselors said that the error resolution provisions were very helpful
in getting servicers to respond to their clients. Other open-ended responses indicated that in
some cases servicers respond to formal error assertions with form responses that do not address
the issue raised in the complaint. Related to the survey results, in a comment letter, a consumer
group cited other survey results indicating that most housing counselors believed that as a result

of the Rule it was easier to correct errors or obtain requested information.

Servicer Interviews. Most servicers said that borrowers with concerns about their loans are
most likely to contact their servicers by telephone before sending a written notice of error.
Servicers generally did not believe that the Rule’s error resolution provision had had any effect

on how likely borrowers are to assert an error or whether they did so in writing.

Some servicers said the Rule had led to shorter timelines for responding to error assertions and
a more consistent treatment of error assertions, which they identified as consumer benefits.
Most servicers said they believed acknowledgment notices were helpful for borrowers in
reassuring them that servicers had received their error assertion and were considering them.
However, some servicers said that standard-form acknowledgment notices they provide to
comply with the Rule could be confusing to borrowers in circumstances where they seem
inconsistent with other communications about the alleged error—for example, if the borrower
has been discussing the alleged error by telephone or if the resolution notice arrives at about the

same time as the acknowledgment notice.

Some servicers said that by redesigning their error resolution practices they are now better able
to track and analyze complaints and error assertions, and that internal review of improved
complaint data led to process improvements that can help borrowers, particularly in how

servicers communicate with them about topics that are common sources of complaints.
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10.2.3 Costs of the provision and other effects on servicers

For servicers that fundamentally changed their system for responding to complaints and error
assertions, this provision was among the most costly to implement, with changes to staffing
practices and tracking systems. Some servicers reported staffing increases to respond to errors
and to monitor compliance with the Rule. Servicers that did not make significant changes to
their error resolution practices naturally did not report significant costs of complying with the
error resolution provision. However, such servicers generally did need to update policies and
procedures and add monitoring to ensure that their practices complied with requirements of the
Rule.

Some servicers emphasized that the requirement to resolve errors within 30 days had caused
them to add staff to help with error processing.3¢© As with certain other timing requirements,
some servicers said that while it is not a challenge to meet the deadline in most cases, there is a
relatively small subset of cases for which it is a challenge to do so. These servicers said that a
disproportionate part of the cost of complying with the provision is trying to avoid exceeding the
Rule’s deadline for a response in this relatively small number of cases. For example, one
commenter said that the 30-day response timeline is difficult or impossible to meet under some
circumstances, such as where action by a court or another third party was necessary to correct
the error.

Some servicers said they receive many overly broad or duplicative error notices and that these
can be costly to deal with. Under the Rule, servicers are not required to respond to requests that
are duplicative or overly broad. However, some servicers said that they hesitate to decline to
respond on those grounds because of the risk of non-compliance if the error were later
determined not to be overly broad or duplicative. As a result, these servicers said that they
attempt to respond to even extremely broad error notices or subject such notices to additional

scrutiny, including by legal counsel, before declining to respond to them.

360 Most servicers said that the five-day timeline for acknowledgment of error notices was not a source of significant
costs or risks, although two comments submitted in response to the Bureau’s RFI by industry commenters asserted
that this timeline is too strict.
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10.3 Quantitative analysis: Servicing
Operations Data

For purposes of this chapter the Bureau assembled a dataset from several of the tables included
in the Servicing Operations Data. The primary data consist of a record for each communication
in which the borrower asserted an error (error assertions) received by each servicer for each
loan serviced as of January 1, 2012, and for each loan serviced as of January 1, 2015. The
Bureau’s data requests specified for servicers to provide complaints, QWRs in which an error
was asserted, and NOEs. However, four servicers also provided some communications which
they classified as information requests, perhaps because these requests included a complaint.
For servicers that provided a random sample of loans, the records related to error assertions for
sampled loans only. The data cover communications received between January 1, 2011 and June
30, 2017, although for purposes of this chapter, the Bureau utilized only error assertions
received before January 1, 2014, for loans that were serviced by a given servicer in 2012, and
only error assertions on or after January 1, 2014, for loans serviced in 2015. Cutting the data in
this manner prevents duplication for loans that were serviced by the same servicer in both 2012
and 2015, and it enabled the Bureau to more cleanly associate error assertions with other data

provided by servicers.s36!

The error resolution data have particular limitations that are distinct from other types of data
included in the Servicing Operations Data. First, to a greater extent than other types of data,
different servicers tracked these data differently. For instance, some servicers were able to
provide information on oral complaints, while others were not.302 Second, as discussed above,
in interviews some servicers reported that they improved their tracking of assertions of error in
response to the error resolution provisions of the Rule. For example, some servicers began
tracking additional information about complaints in defined fields rather than in free-form note
fields. As aresult, changes between the pre-Rule and post-Rule periods may reflect changes in

what is systematically tracked rather than changes in actual error assertions by borrowers.

Another limitation is that the Servicing Operations Data do not indicate whether or not servicers

resolved the error assertions in borrowers’ favor. Although this information was requested from

361 That is, for loans serviced by the same servicer in 2012 and 2015 (and included in the sample provided to the
Bureau for servicers who provided a sample), servicers generally provided the same records twice for error assertions
received on or after January 1, 2014.

362 Even servicers that provided data on oral complaints generally said that if an oral complaint was resolved in an
initial telephone call it would not be entered into their complaint tracking systems, so that data on oral complaints
include only cases in which some escalation or follow up was required.
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servicers, only two servicers were able to determine the resolution of an error assertion from
their databases without manually reviewing the records of each error assertion. Of these two
servicers, one had very few error assertions to begin with, and the other was only able to report a
resolution for a small subset of error assertions. Thus, the Servicing Operations Data does not
address whether the error resolution provisions have helped borrowers to obtain their desired

resolution more frequently than occurred before the Rule.

For some analyses discussed below, the Bureau linked the error assertion data to data on any
loss mitigation applications that were completed around the same time as the error assertions

were received by the servicers.

10.3.1 Trends and averages of error assertions

This subsection provides a basic description of error assertions included in the Servicing
Operations Data. Figure 1 shows the frequency of the various types of error assertions reported
by the servicers in the data.3%3 To account for the differences in portfolio size across servicers
and changes in portfolio size over time, these frequencies are presented as a fraction of the total
number of accounts serviced by each servicer.3%4 In other words, for each servicer the
frequencies are the total number of error assertions of each type received by that servicer in each
period (even if one borrower submitted multiple error assertions of a given type), divided by the

total number of accounts serviced in that period.

363 One servicer was not able to provide a field classifying error assertions by type. For this servicer, the Bureau
assumed that all written error assertions from this servicer were either NOEs or QWRs, while all other error
assertions were complaints.

364 For servicers that provided a sample of loans, this is scaled by the total number of accounts in the sample provided
to the Bureau.
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FIGURE 1: ERROR ASSERTIONS PER ACCOUNT, FOR LOANS SERVICED IN 2012 AND FOR LOANS
SERVICED IN 2015 (SERVICING OPERATIONS DATA)
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The figure shows that formal written error assertions per account fell by about two-thirds since
the effective date of the Rule. More precisely, the servicers in the Servicing Operations Data
reported receiving about one-third as many NOEs per account between 2014 and 2017 as they
received QWRs in which the borrower asserted an error between 2011 and 2013. There was also
an increase in reported complaints per account. Although the Rule did not remove the QWR
definition from RESPA, borrower contacts that servicers categorized as QWRs essentially
disappeared starting in 2014 and were replaced by NOEs. Across different servicers, the
proportion of error assertions between 2014 and 2017 that were deemed to be formal NOEs

varied between 5 percent and 32 percent.

There were many more error assertions per account from 2014 to 2017 that servicers categorized
as complaints or similar classifications, compared to 2011 to 2013. However, this change likely
does not represent a true increase in complaints received by servicers. As noted above, several
of the servicers the Bureau interviewed said that, since implementation of the Rule, they
upgraded their systems to allow for better tracking of complaints that assert errors, beyond
formal written requests as required by the Rule. That is, the servicers may have received a
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similar number of complaints per account between 2011 and 2013, but may not have stored data
on those complaints in such a way that they could provide them to the Bureau. It is also possible
that some error assertions that servicers would have identified as QWRs in 2011 to 2013 were
categorized as complaints or information requests in the 2014 to 2017 period. In addition, the
Bureau’s own complaint mechanism may have played a role in the apparent reduction in formal
error assertions. Consumers who might otherwise have sent their servicer a QWR in 2012 to
address an error may instead have filed a complaint with the Bureau in 2015. Although one
servicer in the Servicing Operations Data included complaints referred by the Bureau in its error
assertion data, this was not generally the case, and moreover the servicer in question classified

Bureau complaints as complaints rather than NOEs.

Both before and after the Rule became effective, error assertions were made disproportionately
by borrowers who were having trouble paying their mortgages. Figure 2, below, breaks out the
number of formal error assertions (QWRs or NOEs) per account by whether or not the borrower
was more than 30 days delinquent or began a loss mitigation application at any point in the
same calendar year that the error assertion was made.3% Note that being in the delinquent
group does not necessarily mean the borrower was delinquent or applying for loss mitigation at
the time of the error assertion, although these events had to occur in the same calendar year.
There were roughly 10 times more formal error assertions per account submitted by borrowers
who were more than 30 days delinquent or applied for loss mitigation during the same year,
compared to borrowers who were never delinquent and never applied for loss mitigation.
Consistent with Figure 1, above, the number of NOEs in 2015 was about one-third the number of
QWRs in 2012 for the delinquent group, while for non-delinquent borrowers, the number
increased slightly, from a very low base.

365 As discussed Appendix C, the Servicing Operations Data includes account level data on loans serviced in 2012 or
2015 and monthly performance data on loans which either were more than 30 days delinquent or applied for loss
mitigation during those years. Thus, this analysis breaks out the error assertion data by whether the loan was
included in the monthly performance data, or was only in the account level data.
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FIGURE 2: FORMAL ERROR ASSERTIONS PER ACCOUNT, BY YEAR AND WHETHER THE ACCOUNT WAS
DELINQUENT OR APPLIED FOR LOSS MITIGATION IN THAT YEAR (SERVICING OPERATIONS

DATA)
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Many borrowers submit multiple error assertions in the data, so the share of borrowers that
have asserted an error is smaller than the ratio of error assertions to accounts. Overall, 1.8
percent of borrowers submitted a QWR during the 2012 period and 0.9 percent of borrowers
submitted a NOE during the 2015 period.

As noted above, the changes in error assertions between 2012 and 2015 may largely reflect
changes in how servicers tracked and categorized error assertions, which varied by servicer.
Figure 3 plots for each servicer the percent change in QWRs and NOEs per account serviced
between 2011 and 2013 and between 2014 and 2017. To maintain servicer anonymity the
Bureau randomly assigned each servicer a letter to represent it. Note that, as with servicer-
specific results in previous chapters, the Bureau randomly re-assigned letters for subsequent
figures, such that servicer “A” in Figure 3 is not necessarily the same as servicer “A” in any other
figure. One servicer reported receiving almost no QWRs from accounts it serviced in 2012, and

so it is omitted to avoid erroneously skewing the scale of the figure.
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FIGURE 3: PERCENT CHANGE BETWEEN 2011-2013 AND 2014-2017 IN FORMAL NOTICES OF ERROR OR
QUALIFIED WRITTEN REQUESTS PER ACCOUNT, BY SERVICER (SERVICING OPERATIONS

DATA)
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The overall decrease in NOEs compared to QWRs shown in Figure 1 is the combination of
substantial increases from some servicers, in one case an increase of over 200 percent, and

moderate to large decreases from others.

The proportion of borrowers who submitted at least one formal error assertion also varied
widely across servicers. Figure 4 shows the percentage of overall accounts at each servicer that
submitted at least one formal error assertion, with separate results for before and after the Rule.
Note that this is a different calculation than the previous three figures—each borrower is
counted once, no matter how many error assertions they submitted. With the exception of one
servicer that received formal error assertions from more than 13 percent of loans in the data
before the Rule, formal error assertions came from fewer than 5 percent of borrowers at all

servicers before and after the Rule.
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FIGURE 4: PERCENTAGE OF ALL BORROWERS WHO SUBMIT A FORMAL ERROR ASSERTION, BY TIME
PERIOD (SERVICING OPERATIONS DATA)
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Error assertions were made for a variety of reasons, reflected in the wide range of codes used by
servicers in the data provided to the Bureau. The Bureau grouped each servicer’s error codes
into eight broad categories that are consistent across servicers. Figure 5 plots the total number
of formal error assertions (QWR’s and NOE’s) per account serviced that were received before
and after the effective date of the Rule, broken down by the category of the error reason. Note
that this is more precisely the total number of formal error assertions with a reported error
reason; no reason was reported for about 43 percent of formal error assertions in 2012. Less

than 1 percent of formal error assertions in 2015 had a missing reason.36¢

Almost one-half of formal written error assertions received by servicers from accounts they
serviced in 2012 were about loss mitigation, and about 6.5 percent related to foreclosure. Other
formal error assertions were split about evenly between other types of issues such as payments,

a category which includes payment application, billing statement, and loan payoff issues. In the

366 These percentages, and the statistics in the figure, omit one servicer that was not able to provide an error reason
for the vast majority of the error assertion data it provided to the Bureau. Further, most of the non-missing error
reasons from this servicer were listed as simply “Other.”
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post-Rule period, covering loans serviced in 2015 and error assertions received between 2014
and 2017, formal written error assertions about loss mitigation represented a smaller share of
the total formal written error assertions and a much smaller number of such assertions overall.
However, the rate of initiated loss mitigation applications also declined over this period, and the
decline in loss mitigation applications is roughly proportional to the decline in formal error
assertions related to loss mitigations. The share of foreclosure-related error assertions also
declined somewhat. The remaining error assertions continued to be roughly evenly split
between the remaining categories although the levels generally increased. However, once again
it is important to note that servicers were more able to provide error reasons in the post-Rule
period, and so the change in levels may reflect improved reporting rather than an actual increase
in errors of these types.
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FIGURE 5: REASONS FOR ERROR ASSERTIONS, BEFORE AND AFTER THE RULE (SERVICING
OPERATIONS DATA)
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10.3.2 Timelines of responses to error assertions

As noted above, one of the specific requirements of the Rule was to set shorter deadlines for
acknowledging and responding to error assertions. The Servicing Operations Data include the
date the servicer received each error assertion, the date of any acknowledgement, and the date of
any response. With these data, the Bureau calculated the distribution of acknowledgement and
response times. This analysis is limited to written formal error assertions for this analysis, but
the results look substantially similar with all error assertions included.
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Some servicers frequently do not record a date when an acknowledgment was sent, even for
QWRs and NOEs. While this may include cases where an acknowledgement was not sent, it also
may reflect the servicers improving their tracking of written acknowledgements for error
assertions. In particular, before the Rule servicers had 20 days to send an acknowledgment
letter, and may have omitted that letter when they had already resolved the error assertion prior
to the deadline. Figure 6, below, shows the proportion of formal error assertions with a non-
missing acknowledgement date for each servicer both before and after the Rule. While three of
seven servicers almost always recorded an acknowledgement date both before and after the
Rule, the remaining servicers had an acknowledgement date for a minority of formal error
assertions before the Rule, increasing substantially after the Rule. In contrast, all servicers
except for one were able to provide a date for the letter reporting the outcome of the error

assertion for all or almost all formal error assertions.

FIGURE 6: PROPORTION OF FORMAL ERROR ASSERTIONS WITH NON-MISSING ACKNOWLEDGEMENT
DATE, BY YEAR RECEIVED (SERVICING OPERATIONS DATA)
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Figure 7 shows the distribution of the number of days from receipt to acknowledgment in a box-

and-whisker plot, broken out by servicer and time period. Note that because the size of the box
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in a box-and-whisker plot is based on the difference between the 25th and 75th percentiles, one
servicer’s plot collapses at zero because the servicer reported providing an acknowledgement for
more than 75 percent of all error assertions on the day the error assertion was received.3¢7 The

dotted horizontal line at five days corresponds to the requirement of the Rule.

FIGURE 7: DISTRIBUTION OF DAYS FROM RECEIPT OF AN ERROR ASSERTION TO SENDING AN
ACKNOWLEDGMENT, BY SERVICER AND TIME PERIOD WHEN THE ASSERTION WAS
RECEIVED (SERVICING OPERATIONS DATA)
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The timeline for acknowledgements largely accelerated in the post-Rule period, particularly at
two servicers that previously had relatively long timelines for providing acknowledgments. At
the same time, prior to the Rule four servicers in the data were already providing

367 Specifically, in a box-and whisker-plot, as shown here, the “box” portion of the plot shows the interquartile range
(IQR), that is, the range of the middle half of the data, with the line in the middle showing the median. The upper
“whisker” represents the largest value that is less than 1.5 times the IQR above the 75th percentile, and the lower
whisker is similarly the smallest value that is 1.5 IQRs below the 25th percentile. If more than 75 percent of the data
is at zero, the interquartile range is zero, and thus the box and whiskers collapse to zero.
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acknowledgments in less than five days in most cases, and the Rule does not appear to have
affected their behavior.

Figure 8 shows the distribution of the number of days between date of receipt of an error
assertion and the date the servicer sent notice of the outcome of its resulting investigation.
Again the distributions are broken out by servicer and time period.3¢® As noted above, the Rule
generally requires that servicers respond to assertions of error within 30 days, with the
possibility of a 15-day extension in some cases. A horizontal dotted line in the figure denotes 30

days.

FIGURE 8: DISTRIBUTION OF DAYS FROM RECEIPT OF AN ERROR ASSERTION TO SENDING NOTICE OF
A CORRECTION OR THAT NO ERROR OCCURRED, BY SERVICER AND TIME PERIOD WHEN
THE ASSERTION WAS RECEIVED (SERVICING OPERATIONS DATA)
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It appears that servicers in the Servicing Operations Data already provided most responses to

error assertions in less than 30 days in the pre-Rule period. Indeed, if anything it appears that

368 Again note that the anonymous servicer IDs are reassigned for each figure; servicer “A” in this figure is not
necessarily the same as servicer “A” in previous figures.

216 BUREAU OF CONSUMER FINANCIAL PROTECTION



for six out of the seven servicers in the data, the median time between the receipt of an error
assertion and the servicer’s official response was longer post-Rule. It is not certain how this
increase in response times affected borrowers. It may be that servicers are using the additional
time afforded by the Rule to consider and investigate error assertions more thoroughly than
previously. It is also possible that this is simply a selection effect—complaints that the servicers
began tracking only after the effective date of the Rule may take longer than those that they
tracked before the Rule became effective. However, given that the results are similar including

the broader set of informal complaints, this seems less likely as an explanation.

10.3.3 Repeated or follow up complaints

One potential benefit of the error resolution provisions is that making servicers more responsive
to error assertions (either due to the required timelines or more standardized policies and
procedures) may reduce the need for borrowers to file multiple complaints or follow-up with
time-consuming telephone calls. The Bureau cited this as a potential benefit in the Rule itself,
and multiple servicers interviewed by the Bureau cited reduced follow-up complaints as a
benefit of the Rule.

The next analysis examines cases where a borrower submits a formal error assertion (QWR or
NOE) soon after the submission of another assertion. Table 1 shows how often this occurs. For
QWRs received by servicers between 2011 and 2013, almost 17 percent were submitted within 30
days after another error assertion by the same borrower. Extending the time period to 9o days,
this figure rises to almost 28 percent. Clearly, it was relatively common for borrowers to submit
multiple error assertions to their servicer even within a relatively short timeframe. This
phenomenon decreased somewhat after the effective date of the Rule. Just over 12 percent of all
error assertions received between January 2014 and June 2017 were received within 30 days of
another error assertion by the same borrower. There were larger decreases using a longer time
period. It is also possible to restrict the analysis to potentially identical error assertions—that is,
those formal error assertions that are made using the same method (mail vs. electronic) and
have the same reported error reason. Potentially identical follow-up error assertions make up

more than half of all follow-up error assertions.369

369 Tt is possible that this analysis actually somewhat understates the decline in repeated error assertions. In
interviews, some servicers told the Bureau they have observed borrowers submitting error assertions as a tactic to
attempt to delay or avoid foreclosure. The data do not indicate whether error assertions are being used in this
manner frequently, but if they are this would increase the rate of repeat error assertions. Any such bias is likely small,
as it should be limited to error assertions where the reason is foreclosure related; Figure 5 shows that foreclosure-
related errors are a relatively small fraction of all error assertions.

217  BUREAU OF CONSUMER FINANCIAL PROTECTION



TABLE 1: RATES OF FOLLOW-UP ERROR ASSERTIONS BY THE SAME BORROWER (SERVICING
OPERATIONS DATA)

Time Period Error Assertion Received: 2011-2013 2014-2017

Proportion with Additional Error Assertion Within:

30 Days 0.168 0.123
60 Days 0.237 0.181
90 Days 0.275 0.214

Proportion potentially Identical Error Assertion Within:

30 Days 0.0880 0.0679
60 Days 0.130 0.104
90 Days 0.153 0.124

10.3.4 Error resolution and loss mitigation applications

As discussed in Chapters 7, 8, and 9, the Bureau sought to establish procedures for loss
mitigation that would help borrowers avoid foreclosure when possible. While servicers’
procedures for handling error assertions do not directly relate to loss mitigation, Figure 5 shows
that a large fraction of error assertions relate to loss mitigation. Thus, to the extent that the
Rule affected the way that servicers resolved error assertions regarding loss mitigation
applications, it may affect the ultimate outcome of those applications.37°

The Bureau analyzed the effect of an error assertion on the success of a loss mitigation
application, specifically whether the Rule’s error resolution provisions help borrowers resolve
problems with their loss mitigation applications. A challenge with this analysis is that error
assertions are not made randomly. The fact that the borrower felt the need to submit an error
assertion to his or her servicer indicates that the borrower felt the servicer had made an error,
presumably one that the borrower believed would hurt his or her prospects for a successful loss
mitigation application. All else equal, then, loss mitigation applications for which the borrower

submitted an error assertion may be less likely to succeed, regardless of how the servicer

370 Note that borrowers who think their servicer has made an error in evaluating a loss mitigation application can also
appeal the servicer’s decision. Appeals are covered by 12 C.F.R. § 1024.41 of the Rule, and are discussed in Chapter 8
of this report.
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handles the error assertion. However, it is plausible that this difference between loss mitigation
applications with and without an error assertion is constant over time and would not change
following the effective date of the Rule. Thus, it is possible to use the difference between loss
mitigation applications with and without an error assertion in the pre-Rule period as a baseline

or control group.

Specifically, the Bureau estimated a difference-in-differences regression model, comparing the
change in the success rate of loss mitigation applications before and after the Rule, and with and
without an error assertion. For purposes of this analysis, an observation is a loan with at least
one loss mitigation application completed in 2012 or 2015, and a successful loss mitigation
application is defined as one for which the borrower was offered at least one loss mitigation
option, regardless of whether the borrower accepted the offer. A borrower is flagged as having
submitted an error assertion if there was at least one error assertion received by the servicer
after the borrower’s first observed loss mitigation application was complete, and no more than
90 days after the borrower’s last observed loss mitigation application.37* The regression allows
for separate effects for each servicer, accounting for the very different trends that each servicer
had in both error assertions and loss mitigation applications, and controls for differences in

success rates across states and product types (e.g., GSE, FHA, portfolio).s72

Figure 9 shows the results of the difference-in-differences analysis, plotting the size of the effect
of an error assertion under the Rule at each servicer. The results do not show evidence that
error assertions under the Rule generally assist borrowers with resolving problems with their
loss mitigation applications. For two of the five servicers in the regression, the estimated effect
is essentially zero, while for two others, the probability that a successful loss mitigation
application resulted in an offer actually decreased when an error assertion was received by the
servicer in 2015, compared to when an error assertion was received by the servicer in 2012. For
one servicer the effect of the Rule was positive, with the probability of a loss mitigation offer
increasing with an error assertion received in 2015, although this estimate is sufficiently noisy
that a 95 percent confidence interval includes zero. The results in Figure 9 use all error
assertions to define the treatment variable in order to maximize the sample size, but the results

are substantively similar if the sample is restricted to QWRs and NOEs.

37t As the Servicing Operations Data includes data only for loss mitigation applications initiated during 2012 or 2015,
a given loan may have had additional loss mitigation applications that are not observed.

372 In technical terms, the regressions include state and product-type fixed effects. Note that two servicers are
excluded from this analysis—one was not able to provide dates for loss mitigation applications completed in 2012,
such that there is no baseline, while the other had too few loss mitigation applications in 2012 with error assertions to
compute an estimate.
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Note that the key assumption of this analysis is that the differences, on average, between
borrowers with loss mitigation applications who submitted error assertions and those who did
not remained the same from 2012 to 2015 except for the direct effect of the error resolution
provisions of the Rule. This may not in fact be the case. Other factors including other
provisions of the Rule may have increased this difference. That is, the population of borrowers
who submitted error assertions in 2015 may have been those who were inherently less likely to
receive loss mitigation options compared to the population in 2012. For instance, the continuity
of contact requirements discussed in Chapter 7 may have allowed more errors to be resolved
informally, such that the remaining error assertions were more serious cases. Thus, it may not
be the case that for two of five servicers, asserting an error under the Rule’s error resolution
provisions reduced the likelihood of receiving a loss mitigation offer; regardless, there is no
evidence that the error resolution provisions of the Rule generally assisted borrowers in
addressing problems with their loss mitigation applications.

FIGURE9: EFFECT OF THE ERROR RESOLUTION PROVISIONS ON THE PROBABILITY THAT A LOSS
MITIGATION APPLICATION PRODUCES AT LEAST ONE LOSS MITIGATION OFFER. (SERVICING
OPERATIONS DATA)

More successful
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11. Force-placed insurance

This chapter considers the Rule’s force-placed insurance provisions. These provisions require
servicers to send certain notices before charging a borrower for force-placed insurance and also

include other restrictions on force-placed insurance. Key findings include:

» Servicers interviewed said that the Rule’s requirements with respect to force-placed
insurance were generally consistent with the force-placed insurance policies and
procedures that they had in place before the Rule was effective, so the Rule’s effects on
borrowers and servicers were small. The Bureau did not determine the specific cost to

servicers of complying with the Rule’s force-placed insurance requirements.

» The data show a moderate decrease post-Rule in the share of borrowers receiving force-
placed insurance, a trend that is consistent with the Rule’s force-placed insurance
requirements being effective but is also consistent with other explanations, such as
changes in the insurance market that made it easier or less expensive for borrowers to

obtain insurance.

* Borrowers were more likely to have insurance force-placed during a given year if they
experienced delinquency or applied for loss mitigation during that year. Such borrowers

also appear to respond less frequently than others do to force-placed insurance notices.

11.1 Background

Virtually all mortgage loan contracts require borrowers to maintain hazard insurance during the
term of their loans. These contracts also permit lenders to charge borrowers for any hazard
insurance lenders obtain to cover the mortgaged property if borrowers fail to maintain hazard

insurance coverage.373 Force-placed insurance is hazard insurance that servicers obtain on

373 U.S. Gov’t Accountability Off., GAO—15—631, Lender-Placed Insurance: More Robust Data Could Improve
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behalf of the owner or assignee of a mortgage loan when the servicer is unable to obtain
evidence that the borrower has complied with the obligation to maintain hazard insurance.374 A
September 2015 GAO report found that force-placed insurance affects approximately 1 to 2
percent of all mortgaged properties and that premium rates for force-placed insurance are

generally higher than rates for borrower-purchased insurance.37s

Prior to the effective date of the 2013 RESPA Servicing Rule, no federal regulations addressed
communications with borrowers pertaining to force-placed insurance. However, investor
guidelines and the National Mortgage Settlement (NMS) contained requirements regarding
force-placed insurance. Fannie Mae discouraged servicers from using force-placed insurance.37¢
It required servicers to make multiple attempts to contact borrowers to obtain evidence of
insurance and provide borrowers with at least 60 days from contact to provide proof of
insurance before charging for force-placed insurance.377 Fannie Mae also required servicers to
make certain disclosures concerning force-placed insurance cost and coverage and required
servicers to refund overlapping charges if borrowers subsequently provided proof that a hazard
policy was in place.378 Similarly, the NMS required servicers to provide notice to borrowers
before obtaining force-placed insurance and to refund charges for overlapping coverage. The
NMS also included other force-placed insurance provisions which were generally similar to
those of the 2013 RESPA Servicing Rule, discussed below.379

The Dodd-Frank Act amended RESPA and established certain limits on the use of force-placed
insurance.38° The 2013 RESPA Servicing Rule’s force-placed insurance requirements generally
implemented specific force-placed insurance provisions that were included in the Dodd-Frank

Act’s amendments to RESPA.

374 See, e.g., Fannie Mae, Single-Family 2012 Servicing Guide, supra note 177, at Part II, Chapter 2 (“Part of a
servicer’s responsibility for protecting Fannie Mae’s interest in the security property is to ensure that hazard
insurance (including flood insurance), under the terms specified in Fannie Mae’s Guides, is in place at all times. If the
servicer is unable to obtain evidence of acceptable hazard insurance for a property, the servicer should obtain
alternative insurance coverage (so-called “force-placed” or “lender-placed” insurance) to protect Fannie Mae’s
interests.”). Id. at Part III § 206.01.

375 GAO—-15—-631, supra note 373.

376 See 77 Fed. Reg. 57200, 57238 n.100 (Sept. 17, 2012) (citing Fannie Mae March 2012 Servicing Guide
Announcement, available at www.efanniemae.com/sf/guides/ssg/annltrs/pdf/2012/svc1204.pdf.).

377 Fannie Mae, Single-Family 2012 Servicing Guide, supra note 177, at Part III § 206.01.

378 Id.

379 National Mortgage Settlement, supra note 52, at 9—10.

380 Dodd-Frank Act section 1463; RESPA section 6(k).
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The Rule’s provisions include that servicers may not assess a premium or charge for force-
placed insurance unless the servicer: (1) has a reasonable basis to believe that the borrower has
failed to comply with the mortgage contract’s requirement to maintain hazard insurance;3%: (2)
has sent two notices to the borrower within specified timeframes with certain information
before assessing the borrower any premium charge or fee related to the force-placed insurance;
and (3) has not received in response to these notices evidence that the borrower has had
required hazard insurance in place continuously.3%2 In addition, servicers must cancel force-
placed insurance within 15 days of receiving evidence that borrowers have required hazard
insurance in place on their mortgaged property and refund any fees or charges for periods of
overlapping coverage.383 Force-placed insurance charges imposed by servicers on borrowers,
beyond those subject to state regulation as insurance charges, must be bona fide and
reasonable.384 Servicers may not purchase force-placed insurance for certain borrowers with
escrow accounts if servicers are able to disburse funds from the borrowers’ escrow accounts to
pay hazard insurance premium charges, regardless of whether funds in the escrow account are
sufficient to cover the premium charges.3%5 “Small servicers” are generally not exempt from the

requirements discussed in this paragraph.38e

The Bureau adopted these requirements to achieve Congress’ intent to protect borrowers from
the unwarranted and avoidable force-placement of hazard insurance, which the Bureau believed
generally provides substantially less coverage for borrowers’ property at a substantially higher
cost than borrower-obtained hazard insurance policies.387 The Bureau adopted these provisions
to achieve the consumer protection purposes of RESPA, which include the avoidance of
unnecessary and unwarranted charges and fees and the provision to borrowers of accurate and

relevant information.388

The Bureau’s assessment of the force-placed insurance provisions sought to understand how
these provisions have affected whether borrowers are charged for force-placed insurance, the

38112 C.F.R. § 1024.37(b).

38212 C.F.R. § 1024.37(c) and (d). The Rule provides model forms that the servicer may use to provide the required
notices. See, e.g., 78 Fed. Reg. 10696, 10886—87.

383 12 C.F.R. § 1024.24(g).

384 12 C.F.R. § 1024.37(h).

38512 C.F.R. § 1024.17(k)(5). The Rule excludes small servicers from this prohibition if the cost to the borrower of the
force-placed insurance is less than the amount the small servicer would need to disperse from the borrower’s escrow
account to ensure that the borrower’s hazard insurance premium charges were paid in a timely manner. 12 C.F.R.

§ 1024.17(k)(5)(iii).

386 Small servicers are excluded from the requirements of 12 C.F.R. § 1024.17(k)(5) under some conditions. 12 C.F.R.
§ 1024.17(k)(5)(iii).

387 78 Fed. Reg. 10696, 10712 (Feb. 14, 2013).

388 Id. at 10763.
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circumstances under which force-placed insurance is obtained, and the types of borrowers that
are ultimately charged for force-placed insurance. The next section of this chapter describes
what the Bureau learned about the force-placed insurance provisions’ effects on borrowers and
servicers from servicer interviews, consumer complaints, and the Counselor Survey. The
following section uses the Servicing Operations Data to analyze (a) how many borrowers
received force-placed insurance notices and how many of those borrowers are charged for force-
placed insurance, (b) the timing of force-placed insurance notices relative to when borrowers are
charged for force-placed insurance and relative to when existing hazard policies expire, and (c)

the geographic distribution of force-placed insurance coverage.

11.2 Qualitative information: Servicer
interviews, Counselor Survey, and
consumer complaints

11.2.1 Effects on servicer practices

Servicers generally said that the Rule’s force-placed insurance provisions had little effect on
their practices. Some said this was because prior to the Rule they had already implemented the
NMS requirements related to force-placed insurance. However, even those servicers that were
not subject to the NMS said that the Rule’s requirements were consistent with their practices

pre-Rule.

All servicers the Bureau spoke with used a vendor for some or all activities related to force-
placed insurance, including tracking hazard insurance coverage, mailing notices, placing
policies, and canceling policies when borrowers provide proof of hazard insurance. Some
servicers said that after the Rule they began using a vendor, or using a vendor for a broader
range of activities, although none of the servicers that made such changes said the changes were

motivated solely by the Rule.

Based on interviews with servicers and vendors, the Bureau understands that before the Rule
became effective servicers generally mailed at least two force-placed insurance notices prior to
charging for force-placed insurance and that the timelines for these notices were consistent with
the Rule requirements. In addition to mailing notices, servicers said they or their vendor
attempted to obtain proof that hazard insurance was renewed directly from the previous hazard
insurer and some servicers said that they attempted to telephone borrowers if they do not
respond to written notices. Some servicers said they sent one additional written notice beyond
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those that are required, and one servicer said that before the Rule it sent three notices, but that
it reduced that to two to conform their policies more closely to the Rule’s requirements.
Servicers had to make changes to the notices to include the specific content required by the
Rule. A few servicers said that when mailing notices they include a separate page in addition to

the required notice in order to provide additional information that is not in the required notice.

As with the notice requirements, servicers generally said that the Rule’s other force-placed
insurance provisions also did not require them to change their practices. Servicers said that
where insurance is paid through an escrow account it was already their practice to advance
funds to prevent an existing hazard policy from expiring (regardless of whether the escrow
account has a positive balance), and some said that this was a general industry practice prior to
the Rule. Servicers generally said that they did not add any charges for force-placed insurance
beyond state-regulated premiums charged by the insurer, so that the requirement that any
additional charges be “bona fide and reasonable” did not change their practice. Similarly,
servicers said that before the Rule they already provided refunds of force-placed insurance
premiums if the borrower provided evidence of a coverage overlap, so the Rule did not change

their practices.

11.2.2 Effects on borrowers

Counselor Survey. About 42 percent of respondents to the Counselor Survey said the force-
placed insurance provisions were effective in helping their clients, with another 35 percent
saying the provisions were somewhat effective.389 When asked about ways in which the
provisions were effective, respondents were mostly likely to say that it was because it prompted
their client to provide proof of insurance, with 42 percent of respondents saying this was “often”
or “always” the reason. When asked about cases when the provision was not effective,
respondents were most likely to say that it was not effective because the disclosures were not
understandable to borrowers. Thirty-eight percent of respondents said that among cases in
which the notices were not effective it was “often” or “always” because the notices were not
understandable even for clients that understood English well. In responses to open-ended
questions, several respondents stated that the notices provided by servicers fail to inform
borrowers when force-placed insurance is more expensive or provides less coverage than
borrower-obtained hazard insurance. Some stated that, as a result, borrowers may not seek to

obtain insurance until after a closer review of their mortgage statements.

389 See Appendix E, table 2.
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Servicer interviews. Several servicers told the Bureau that sending notices to borrowers was
effective in encouraging them to provide proof of hazard insurance, but servicers generally said
the Rule did not make a difference in this regard because they were already sending similar
notices before the Rule. Similarly, the servicers said they were already following other force-

placed insurance provisions of the Rule.

Some servicers said that they had needed to add the estimated cost of a force-placed policy to
their notices as a result of the Rule, and some of those that made this change said that they
believed this helped motivate some borrowers to provide proof of hazard insurance. On the
other hand, some servicers said that an unintended consequence of disclosing the cost of a
force-placed policy was that for some borrowers this cost was less than the premium for a
hazard policy they could obtain themselves, and that borrowers focused on the lower costs of
force-placed insurance even though force-placed insurance provides much less comprehensive

coverage.

Some servicers said that some borrowers complained to them about the language of the force-

placed insurance notices, which they found harsh or accusatory.

Complaint data. To identify complaints related to force-placed insurance, the Bureau used a
keyword search in the consumer narrative field of mortgage servicing complaints.39° The
Bureau received approximately 2,400 borrower complaints related to force-placed insurance
between December 1, 2011 and December 31, 2017. Figure 1 below shows results of an analysis
of a random sample of consumer complaints from 2012 and 2015 related to force-placed
insurance.39* The Bureau manually reviewed complaint files, including the narrative complaint
by the borrower, the servicer’s response, and any supporting documents submitted by the
borrower or the servicer. The analysis divided the resolution of consumer complaints into four
categories based on how the servicer categorized the resolution of the complaint: (1) cases where
a policy was correctly placed and was not removed; (2) cases where a policy was correctly placed
and was removed (presumably after the borrower provided proof of an existing hazard policy);
(3) cases where a policy was incorrectly placed; and (4) cases where a policy was not placed. The

results show a drop in the share of cases in which the force-placed policy is removed, and an

390 “Force-placed insurance complaints” refers to complaints that mention certain keywords (e.g., “insurance” and
“force,” “place,” or “lender”) in the consumer narrative field of mortgage servicing complaints. See Bureau of

this report.
391 The Bureau analyzed 300 consumer complaints that met the search criteria; upon review, 179 of the 300
complaints addressed force-placed insurance issues.

226 BUREAU OF CONSUMER FINANCIAL PROTECTION



increase in the share in which it is not removed. That is, an increasing share of complaints

about force-placed insurance arose from cases in which the servicer concluded that there was an
ongoing lack of coverage. This is at least consistent with a reduction in the frequency with which
borrowers are charged for force-placed insurance when they in fact have a hazard policy in place

or are willing and able to obtain one.

There was also an increase in the share of complaints in which there was no placement of force-
placed insurance, although the numbers of complaints in this category were small in both 2012
and 2015. These may be cases in which consumers reacted negatively to notices they received
before their servicers obtained force-placed insurance. The increase could mean that more
servicers are providing notices or are providing them earlier, or could reflect some consumers

reacting negatively to a change in the content of the notices.

FIGURE 1: RESOLUTION OF COMPLAINTS RELATED TO FORCE-PLACED INSURANCE, 2012 AND 2015
(BUREAU COMPLAINT DATA)

Policy Error/Removed Policy Correct/Removed .Policy Correct/Not Removed Policy Considered/Not Placed

4%
9%

75
o
p -
o
£
5
@
c
8 5
5
o
| -
IS
& 53%
25 41%
5% 37t
0
2012 2015

227 BUREAU OF CONSUMER FINANCIAL PROTECTION



11.2.3 Costs of the provision and other effects on servicers
and borrowers

In light of the small effect on practices, servicers generally said they incurred few additional
costs as a result of the force-placed insurance provisions. Servicers made one-time changes to
the content of the notices they sent, and some servicers said that they increased monitoring of

their vendor to ensure compliance with the Rule provisions.

Many servicers said that after implementing the required language in force-placed insurance
notices they received complaints from some borrowers who found the language harsh or
accusatory. However, servicers interviewed generally said the overall effect of such complaints

on their business was small.

11.3 Quantitative analysis: Servicing
Operations Data

To assess quantitatively the effects of the force-placed insurance provisions of the Rule, the
Bureau analyzed the Servicing Operations Data. The Servicing Operations Data include
information about borrowers who received force-placed insurance notices during 2012 and
2015, including the dates notices were sent, whether and when insurance was force-placed, any
refunds provided, and certain other details. For certain analyses, the Bureau combined these
data on force-placed insurance with other variables in the Servicing Operations Data, such as

delinquency status or the use of an escrow account.

Servicers had difficulty providing some of the information on force-placed insurance that the
Bureau requested for the Servicing Operations Data. This difficulty stemmed in part from the
fact that all servicers used a vendor for force-placed insurance, and as such some of these data
were less readily accessible in the servicers’ systems of record. The force-placed insurance data
provided to the Bureau generally had more gaps and inconsistencies than other types of
information discussed in this report. One servicer was unable to provide any data on force-
placed insurance for loans serviced in 2012. Despite these difficulties, the Bureau judged that
the data used for the analysis in this chapter were sufficiently reliable to use for this analysis.
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11.3.1 Share of borrowers receiving notices and being
charged for force-placed insurance

Figure 2 focuses on borrowers who did not have force-placed insurance in place on January 1 of
the relevant year, but who did receive a force-placed insurance notice during that year. The two
panels of Figure 2 each show the share of borrowers who receive a first and second force-placed
insurance notice, the share who were charged for force-placed insurance, and the share for
whom force-placed insurance had not been cancelled within six months of placement. The
analysis splits borrowers into two groups, based on whether borrowers showed evidence of
having trouble paying their mortgage during the year the force-placed insurance notice was sent.
Specifically, the analysis is split based on whether borrowers were more than 30 days delinquent

at any point during the year or applied for loss mitigation during the year.

Among the borrowers who did not experience delinquency or apply for loss mitigation (the left
panel), about 77 percent of borrowers were sent the first force-placed insurance notice, but only
about one-third of those were sent the second notice (presumably because the servicer obtained
proof of insurance before the second notice was sent). Of those receiving the second notice,
about one-half actually had insurance force-placed. The drop in the share of borrowers who
were sent the second notice relative to the first was more pronounced in 2015 than in 2012,
which is consistent with the notices used in 2015 being more effective but could also reflect

other changes in the market.

For borrowers who evidenced some difficulty making payments during the year (the right
panel), the drop off following each notice is less pronounced—about half of borrowers who were
sent the first notice also were sent the second notice, and of those the large majority had
insurance force-placed. Although fewer first notices were sent in 2015 than in 2012, the drop off
between each stage appears similar between the two years for these borrowers.
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FIGURE 2: SHARE OF BORROWERS REACHING CERTAIN STAGES OF THE FORCE-PLACED INSURANCE
PROCESS, ACCORDING TO DELINQUENCY STATUS DURING THE YEAR (SERVICING

OPERATIONS DATA)
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To better compare what happened after borrowers received the first notice in 2012 and 2015,
Figure 3 repeats the analysis of Figure 2 as a share of all borrowers who received the first notice.
The figure shows that, regardless of delinquency status, in 2015 a smaller fraction of borrowers
who received a first notice also received the second notice and a smaller fraction of such
borrowers had insurance force-placed. This is consistent with the notices being more effective
in 2015, although it is also possible that other factors explain the change. For example, it may be

that in 2015 changes in the property insurance market made it easier for borrowers to obtain a

hazard policy.
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FIGURE 3: SHARE OF BORROWERS REACHING CERTAIN STAGES OF THE FORCE-PLACED INSURANCE
PROCESS, ACCORDING TO DELINQUENCY STATUS DURING THE YEAR (SERVICING
OPERATIONS DATA)
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Figure 4 splits borrowers by whether the borrower’s insurance is paid through an escrow
account and again shows the share of borrowers who received force-placed insurance notices
and the share the had insurance force-placed. For borrowers whose insurance is paid through
escrow, hazard insurance should not be cancelled by the insurer for non-payment, because the
Rule requires the servicer to forward funds to the borrower’s escrow account if necessary to
make premium payments.392 Figure 4 shows that notices were sent to a higher fraction of
borrowers for whom insurance was not paid through escrow; however, the fraction of borrowers

who ultimately have insurance force-placed is similar for both groups.393

392 Insurance may be cancelled for reasons other than non-payment. For example, the borrower may affirmatively
cancel the policy or the insurer may decide not to renew coverage as a result of claims or other changes.

393 One factor influencing these results is that whether insurance is paid through escrow is correlated with a
borrower’s payment history. Overall in the Servicing Operations Data, 74 percent of borrowers pay insurance through
an escrow account, but this percentage is 83 percent for borrowers with evidence of payment difficulties and 72
percent for other borrowers.
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FIGURE 4: SHARE OF BORROWERS REACHING CERTAIN STAGES OF THE FORCE-PLACED INSURANCE
PROCESS, ACCORDING TO WHETHER HAZARD INSURANCE PREMIA ARE PAID THROUGH

ESCROW ACCOUNT (SERVICING OPERATIONS DATA)
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Figure 5 repeats the analysis of Figure 4 showing shares relative to the number of borrowers
who were sent the first notice. Relative to 2012, borrowers in 2015 who received the first notice
were less likely to receive the second notice and less likely to have insurance force-placed,

whether or not their insurance was paid through an escrow account.
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FIGURE 5: SHARE OF BORROWERS REACHING CERTAIN STAGES OF THE FORCE-PLACED INSURANCE
PROCESS, ACCORDING TO WHETHER HAZARD INSURANCE PREMIA ARE PAID THROUGH
ESCROW ACCOUNT (SERVICING OPERATIONS DATA)
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11.3.2Timing of notices

The Rule requires servicers to mail borrowers a force-placed insurance notice at least 45 days
before charging them for that insurance, to give borrowers an opportunity to avoid being
charged for force-placed insurance. To look at the timing of force-placed insurance notices, the
Bureau used data from four servicers that were able to provide data on both the dates notices
were sent and the dates borrowers were charged for force-placed insurance in 2012 and 2015.
Figure 6 plots the distribution of the time from the first notice date to the date borrowers are
charged for force-placed insurance by servicer and year using a box-and-whiskers plot in which
the box represents the range from the 25th to 75th percentile and the heavy line represents the
median.394 The dashed line represents 45 days from the date the first notice was sent, which is

394 Specifically, in a box-and-whisker plot, as shown here, the “box” portion of the plot shows the interquartile range
(IQR), that is, the range of the middle half of the data, with the line in the middle showing the median. The upper
“whisker” represents the largest value that is less than 1.5 times the IQR above the 75th percentile, and the lower
whisker is similarly the smallest value that is 1.5 IQRs below the 25th percentile.
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the earliest point at which the Rule permits servicers to begin charging for force-placed
insurance. The typical timeline varies widely across the four servicers. For each servicer, the
median number of days between the first notice and the charge date was greater than 45 days
both in 2012 and 2015. There is no clear pattern of changes between 2012 and 2015. Servicers
B and C, which had the widest variation in dates in 2012, both reduced this variation by 2015.
Similarly, servicers B and D, the only servicers that charged borrowers within 45 days at least 25
percent of the time in 2012, both reduced the share of cases in which the notice was provided
fewer than 45 days before the borrower was charged. The other two servicers provided the
notice at least 45 days in advance in more than 75 percent of cases both before and after the

Rule.395

FIGURE 6: DAYS BETWEEN FIRST FORCE-PLACED INSURANCE NOTICE AND DAY BORROWER IS
CHARGED FOR FORCE-PLACED INSURANCE (SERVICING OPERATIONS DATA)
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395 Note that as with servicer-specific results in previous chapters, the Bureau randomly re-assigned letters for
subsequent figures, such that servicer “A” in Figure 6 is not necessarily the same as servicer “A” in any other figure.
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Force-placed insurance is generally effective retroactively, going into effect when the borrower’s
previous insurance expired. Figure 7 shows box plots by servicer for the time between the
effective date of force-placed insurance (i.e., the expiration date of the prior hazard insurance
policy) and the date of the first notice, for five servicers that were able to provide data on both
dates. Figure 7 shows relatively little change in the timing of servicers sending the first force-
placed insurance notices relative to the hazard insurance expiration date; if anything, Figure 7
shows that some servicers provided these notices a bit later in 2015. Four of five servicers
generally began sending the first force-placed insurance notices shortly after the date the hazard
policy expired, with the remaining one servicer sending the first notice well before policy

expiration.

FIGURE 7: DAYS BETWEEN EFFECTIVE DATE OF FORCE-PLACED INSURANCE AND FIRST FORCE-
PLACED INSURANCE NOTICE (SERVICING OPERATIONS DATA)
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11.3.3 Geographic distribution of force-placed insurance

As shown in Figure 2 above, around 1 percent of borrowers who did not experience delinquency

or seek loss mitigation were newly charged for force-placed insurance each year, and most had
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not canceled the force-placed insurance six months later. Because these borrowers were making
their mortgage payments, a failure to provide proof of hazard insurance may not be driven by an
inability to pay premiums. To better understand the effectiveness of the force-placed insurance
provisions in providing borrowers with relevant information, it would be helpful to know

whether these borrowers made an informed choice not to obtain their own hazard insurance.

The Bureau understands from discussions with servicers that in some cases borrowers do not
obtain their own hazard insurance because they are unable to obtain hazard insurance or
because they find force-placed insurance to be a less expensive option. This could reflect
individual risk characteristics or claim history, or it could reflect the risk characteristics
associated with the location of the property. This section looks at geographic variation in force-
placed insurance rates.

Figures 8 and 9 show the rate of force-placed insurance by state on January 1, 2012 and 2015,
respectively, using the Servicing Operations Data. To focus on borrowers who did not
experience payment difficulties, these figures are restricted to borrowers who were not 60 days
delinquent and did not apply for loss mitigation in the applicable year. The figures generally
show greater rates of force-placed insurance in the southeastern states, Texas, and Puerto Rico,
areas with greater than average exposure to natural disasters. This suggests that some degree of
force placement could be explained by the greater difficulty some borrowers face in obtaining

affordable hazard insurance.
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FIGURE 8: 2012 SHARE OF LOANS WITH NO DELINQUENCY OR LOSS MITIGATION APPLICATION DURING
THE YEAR THAT HAVE FORCE PLACED INSURANCE ON JANUARY 15T (SERVICING
OPERATIONS DATA)
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FIGURE 9: 2015 SHARE OF LOANS WITH NO DELINQUENCY OR LOSS MITIGATION APPLICATION DURING
THE YEAR THAT HAVE FORCE PLACED INSURANCE ON JANUARY 15T (SERVICING
OPERATIONS DATA)
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APPENDIX A: THE 2013 RESPA SERVICING RULE AND
BUREAU PURPOSES AND OBJECTIVES

Introduction

As discussed in Section 1 of this report, section 1022(d) of the Dodd-Frank Act requires the
Bureau to conduct an assessment of each significant rule or order adopted by the Bureau under
Federal consumer financial law. Section 1022(d) requires that the assessment address, among
other relevant factors, the rule’s effectiveness in meeting the specific goals stated by the Bureau,
as well as the Bureau’s purposes and objectives specified in section 1021 of title X of the Dodd-
Frank Act. Whereas the body of the report addresses the specific goals stated by the Bureau, this
appendix highlights certain core findings in the body of the report with respect to the Dodd-
Frank Act’s purposes and objectives.39

Purposes and objectives

Purposes

Under section 1021(a) of the Dodd-Frank Act, “[t]he Bureau shall seek to implement and, where
applicable, enforce federal consumer financial law consistently for the purpose of ensuring that
all consumers have access to markets for consumer financial products and services and that

markets for consumer financial products and services are fair, transparent, and competitive.”397

396 As evidenced below, the degree to which the 2013 RESPA Servicing Rule implicates each of the purposes and
objectives of title X of the Dodd-Frank Act varies, and the Bureau has endeavored to include in this appendix
information that may be relevant t o those purposes and objectives directly and indirectly implicated. The Bureau
further acknowledges that some of the title X purposes and objectives may overlap and some of the findings discussed
below may be relevant for multiple purposes and objectives. Thus, while this appendix distinguishes between
purposes and objectives in order to highlight key findings in the body of the report, the appendix is not meant as a
comprehensive summary of all findings relevant to each purpose and objective.

39712 U.S.C. § 5511(a).
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All consumers have access to markets for consumer financial
products and services.

Consumers generally do not choose their servicers. The servicing of loans is arranged by the
loan’s owner, and the Bureau would not expect that the Rule would affect directly consumers’
“access” to mortgage servicing. However, lenders must factor the cost of servicing into the
expected profitability of a mortgage loan when deciding whether to extend credit. An increase in
the cost of servicing loans reduces the expected profitability of each loan, which may cause
lenders to tighten lending standards or increase borrowing costs, either of which can reduce
access to mortgage credit. The evidence suggests that the Rule increased the cost of servicing
mortgage loans, but that this increase was not especially large relative to the overall cost of
servicing. The estimated annual increase in servicing costs was less than $10 per loan for most
servicers interviewed, whereas survey evidence suggests that average annual servicing costs
have ranged from $250 to $300 per loan since 2012. Given that the cost of servicing is itself a
relatively small part of the overall cost of mortgage lending, the effect of the Rule on access to
mortgage credit is likely small. The overall effects of the Rule on servicing costs are discussed in
sections 5.3 and 5.4, and costs of complying with particular Rule provisions are discussed in
sections of Chapters 6 through 11.

A stated goal of the Rule was to facilitate servicer review for loss mitigation options, which could
have the effect of increasing consumer access to loan modifications and other types of loss
mitigation.39% Overall, the data indicate an increase in the fraction of delinquent borrowers who
initiate applications for loss mitigation, from 39 percent of delinquent borrowers to 43 percent
of delinquent borrowers, although the Bureau cannot determine whether this increase is
attributable to the Rule. The data do not indicate that borrowers are more likely to complete
applications that they initiate, although again this may be affected by other market factors. The
direct and indirect effects of particular Rule provisions on the review of consumers for loss
mitigation options is discussed in Chapters 6 through 9 and section 10.3.4.

Markets for consumer financial products and services are fair,
transparent, and competitive.

Fairness

398 78 Fed. Reg. 10696, 10791 (Feb. 14, 2013).
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Many provisions of the Rule may be viewed as improving fairness, including procedural
requirements for evaluating loss mitigation applications and error resolution provisions. The
Rule’s loss mitigation procedures and restrictions on foreclosure are designed to ensure a fair
process for borrowers to apply and be evaluated for the loss mitigation options made available
by the owners of their mortgage loan. Evidence from servicer interviews suggests that, as a
result of the Rule, borrowers are treated more consistently post-Rule when applying for loss
mitigation options. The Rule led some servicers to make changes to how they evaluate
borrowers for loss mitigation, notably in evaluating borrowers for all available loss mitigation
options (rather than only those that the borrower or servicer believed would be most
appropriate) and increasing the share of borrowers who received a decision on their loss
mitigation application within 30 days. Both of these changes suggest that borrowers are more
likely to be treated consistently during the evaluation process. The evidence indicates that more
borrowers are taking advantage of the opportunity to appeal loss mitigation denials than before
the Rule was in effect, which may reflect greater procedural fairness in the evaluation process.
Chapter 7 examines evidence of the effectiveness of the provisions related to completing loss
mitigation applications, and Chapter 8 examines evidence regarding the evaluation of loss

mitigation applications and appeals of denials for loss mitigation options.

The Rule’s error resolution provisions provide timelines under which servicers must
acknowledge, investigate, and resolve certain borrower assertions of error and requests for
information. The evidence does not suggest that consumers are more likely to assert errors
following the Rule’s effective date, but there is some evidence that borrowers are less likely to
submit repeated error assertions, suggesting that the Rule may have made servicers more
responsive to borrower assertions of errors. Chapter 10 examines evidence on consumer

utilization of error resolution provisions and effects on servicer responsiveness.
Transparency

With respect to transparency, the Rule requires servicers to provide several disclosures related
to delinquency and the loss mitigation process as well as disclosures related to error resolution

and force-placed insurance.

The Rule’s early intervention disclosures establish requirements for servicers to contact
delinquent borrowers early in the delinquency to inform them about loss mitigation options and
provide other delinquency-related information. In interviews, servicers generally said that the
early intervention requirements were similar to their prior practices. Consistent with this, the
data show little change in the timing of written notification to delinquent borrowers between the
pre-Rule and post-Rule periods. Chapter 6 describes the Bureau’s analysis of these provisions.
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For borrowers applying for loss mitigation, the Rule’s continuity of contact provisions are
intended to help ensure that certain delinquent borrowers have access to servicer personnel who
can help them obtain information they need to complete their applications and understand their
applications’ status. The Rule also addresses written notices that servicers must send to
borrowers at certain points during the loss mitigation application process that detail
information about the application requirements, the status of the application, the outcome of
the evaluation of the application, and the appeals process. The housing counselors and legal aid
attorneys the Bureau surveyed said that these provisions helped borrowers obtain information
about loss mitigation applications, suggesting that these provisions may have made the loss
mitigation process more transparent for borrowers. On the other hand, some servicers
interviewed said that they did not believe these provisions led them to provide more information
to loss mitigation applicants than they did before the Rule’s effective date. The Bureau’s
findings regarding these provisions are discussed in Chapter 7.

The Rule’s error resolution disclosures relate to transparency about how borrower error
assertions are being handled and the results of the servicer’s investigation, which can increase
transparency with respect to a borrower’s mortgage. The evidence suggests that borrowers
submitted fewer follow-up or repeat error assertions after the Rule, which is consistent with
borrowers receiving clearer information from servicers about their investigations into asserted

errors. The error resolution provision of the Rule is discussed in Chapter 10.

The Rule requires servicers to send written notices sent to borrowers prior to charging a
borrower for force-placed insurance. Servicers interviewed said that these notices were
generally consistent with notices provided before the Rule became effective. The data show a
moderate decrease in the share of borrowers receiving force-placed insurance, which may be
consistent with the disclosures required by the Rule making borrowers more aware of the need
to provide proof of hazard insurance coverage so that they can avoid force-placed insurance.

The Bureau’s findings regarding these notices are included in Chapter 11.
Competitiveness

With respect to competitiveness, consumers generally do not choose their servicers and
therefore mortgage servicing is not a market in which servicers compete for consumers. Rather,
mortgage servicers compete with each other to offer and provide their services to the owners of
mortgage loans. If the Rule increased costs for some servicers more than for others, then this
could have the effect of making these servicers less competitive relative to other servicers in
offering and providing their services to the owners of mortgage loans. Small servicers are
exempt from some provisions of the Rule; however the evidence does not suggest that after the
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Rule’s effective date the cost of servicing has increased more for servicers that are not small
servicers than it has for small servicers. The effects of the Rule on costs are discussed in Chapter

5.

Objectives

The objectives of the Bureau are listed in section 1021(b) of the Dodd-Frank Act.399

Consumers are provided with timely and understandable
information to make responsible decisions about financial
transactions.

As discussed above with respect to transparency, the Rule requires certain disclosures related to
the servicing of the mortgage account. The data suggest that timelines for providing many
mortgage servicing disclosures required by the Rule generally have not decreased relative to
timelines for providing similar disclosures in the pre-Rule period, although there is evidence
that some servicers provided written acknowledgments of error assertions more quickly than
before the Rule’s effective date. The Bureau’s analysis of how the Rule affected the timeliness of
these disclosures is included in sections 6.3.2, 7.3.2, 10.3.2, and 11.3.2.

Prior to issuing the Rule, the Bureau conducted consumer testing to assess whether certain draft
model disclosure forms were comprehensible to consumers and found that the forms were
comprehensible. The Bureau did not conduct additional consumer testing for this assessment,
but did receive information from its survey of housing counselors and legal aid attorneys and
from servicer interviews about whether disclosures were understandable; these findings are

discussed in sections 6.2.2, 7.2.2, and 11.2.2 and in Appendix E.

Consumers are protected from unfair, deceptive, or abusive
acts and practices and from discrimination.

The specific goals of the Rule, which are noted in Chapter 1, do not explicitly include protecting
consumers from unfair, deceptive, or abusive acts and practices or from discrimination.
Although many of the protections in the Rule might prevent or deter such acts or practices or
discrimination, the information and data the Bureau obtained and generated in conducting this

39912 U.S.C. § 5511(b).
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assessment do not provide a basis for the Bureau to offer views as to any meaningful effect the
Rule may have had on this general Bureau objective.

Outdated, unnecessary, or unduly burdensome regulations
are regularly identified and addressed in order to reduce
unwarranted regulatory burdens.

The Rule implemented Dodd-Frank Act amendments to RESPA and established a number of
new mortgage servicing requirements. The specific goals of the rulemaking, as outlined in
Chapter 1, did not seek to identify or address any pre-existing regulations that were outdated,

unnecessary, or unduly burdensome.

However, in developing the Rule, the Bureau took steps to mitigate some of the burden it
imposed in the Rule. More specifically, as described in the summary of the provisions and the
evolution of the Rule in Chapters 1 and 2, the Bureau sought to mitigate regulatory burden in
developing the Rule by, among other things, (i) exempting small servicers from certain of the
Rule’s requirements, as described in Chapter 2, (ii) adopting requirements for servicing policies
and procedures that permit servicers flexibility in how to implement the requirements, (iii)
limiting the scope of the Rule’s error resolution provision to apply to only written, rather than
oral, assertions of error and specifying that a QWR that asserts an error relating to the
servicing of a mortgage loan is a notice of error for purposes of the error resolution provision,
avoiding overlapping requirements,4°° (iv) amending the Rule to clarify certain aspects of the
Rule and to provide more flexibility for servicers with certain requirements related to loss
mitigation applications,4°* and (v) providing compliance guidance for implementing certain
provisions in the Rule, including those related to successors-in-interest, early intervention, and
concerning servicers’ obligations to provide certain notices/communications to borrowers who
have exercised their right under the Fair Debt Collection Practices Act barring debt collectors
from communicating with them.402 QOverall, although the Bureau undertook the measures above
to mitigate regulatory burden, the Bureau did not obtain or generate data in this assessment

400 12 C.F.R. § 1024.35(a)(2014).

401t Amendments to the 2013 Mortgage Rules Under the Equal Credit Opportunity Act (Regulation B), Real Estate
Settlement Procedures Act (Regulation X), and the Truth in Lending Act (Regulation Z), 78 Fed. Reg. 60382—-83 (Oct.
1, 2013).

402 Bureau of Consumer Fin. Prot., CFPB Bulletin 2013—-12, Implementation Guidance for Certain Mortgage Servicing
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that would allow it to estimate the decreased burden associated with those measures
individually or collectively.

Note also that the Bureau examined certain elements of the Rule about which stakeholders
raised questions about the burden imposed on industry relative to the benefit to consumers.
Section 5.4 discusses the effects of the Rule on mid-size servicers, which do not qualify for the
small servicer exemption. Sections 7.3.2 and 8.3.2 analyze the effect of the Rule on how long it
takes borrowers to complete loss mitigation applications and to receive short-sale offers,
respectively. Section 9.3 considers the effect of the Rule on the time it takes servicers to
complete a foreclosure. In addition, Sections 6.2.3, 8.2.3, 9.2.3, 10.2.3, and 11.2.3 describe
findings from servicer interviews about the burdens of the Rule that apply in particular
circumstances, such as when borrowers have already exhausted all loss mitigation options or
when properties are vacant or abandoned.

Federal consumer financial law is enforced consistently,
without regard to the status of a person as a depository
institution, in order to promote fair competition.

The specific goals of the Rule, which are noted in Section 1, do not explicitly include whether
Federal consumer financial law is enforced consistently without regard to status as a depository

or non-depository institution.

The Bureau has enforcement authority with respect to non-depository mortgage servicers and
depositories with assets over $10 billion and the prudential regulators have enforcement
authority with respect to smaller depositories. As section 3.6 reports, to date, the Bureau has

brought five enforcement actions against mortgage servicers for violating the Rule.

The Bureau has supervisory authority with respect to depositories with assets over $10 billion
and non-depository mortgage servicers. As discussed in section 3.3.2, the Bureau has conducted
examinations among large depositories and non-depository mortgage servicers.

Markets for consumer financial products and services operate
transparently and efficiently to facilitate access and
innovation.

Potential effects of the Rule on transparency and access are discussed above. However, the
Bureau does not have sufficient evidence to conclude whether the mortgage servicing market is
operating more or less transparently and efficiently because of the Rule. With respect to
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innovation, Chapter 3 discusses changes in the types of loss mitigation options that servicers
offer, including the increasing use of streamlined modifications. These innovations in loss
mitigation have taken place while the Rule has been in effect, suggesting that the Rule has not
prevented such innovation, although the Bureau cannot rule out the possibility that greater
innovation of this type would have taken place absent the Rule. In addition, as discussed in
section 5.3.1, some servicers said that the time and effort needed to implement the Rule meant
that fewer resources were available to make innovations in how they service loans, so that in this

sense the Rule would have slowed innovation.
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APPENDIX B: COMMENT SUMMARIES

On May 11, 2017, the Bureau published a request for information (RFI) on the 2013 RESPA
Servicing Rule assessment and invited the public to submit comments and information on a
variety of topics.4°3 The public comment period closed on July 10, 2017. The Bureau received
approximately 35 comments in response to the RFI. The Bureau summarizes the comments and
information received on certain topics below and the full comments are available on

www.regulations.gov.404

Generally, commenters reported on their own experiences, and provided information from
surveys and other types of research, regarding the overall effects of the Rule and the effects of
particular requirements that are within the scope of the assessment report. This information is
summarized here and incorporated into other parts of the report as appropriate. See Chapter 1,
“Sources of information and data,” for a summary of the data and information used in the
assessment.4°5 This appendix also contains a summary of recommendations for modifying,

expanding, or eliminating the Rule.4°¢ Finally, section IV of the RFI described the assessment

403 82 Fed. Reg. 21952 (May 11, 2017). Under section 1022(d)(3), before publishing an assessment report, the Bureau
is required to seek comment on recommendations for modifying, expanding, or eliminating the newly adopted
significant rule or order. In the RFI, the Bureau invited the public to submit: (1) comments on the feasibility and
effectiveness of the assessment plan, the objectives of the 2013 RESPA Servicing Rule that the Bureau intends to
emphasize in the assessment, and the outcomes, metrics, baselines and analytical methods for assessing the
effectiveness of the Rule; (2) data and other factual information that may be useful for executing the Bureau’s
assessment plan; (3) recommendations to improve the assessment plan, as well as data, other factual information,
and sources of data that would be useful and available to execute any recommended improvements to the assessment
plan; (4) data and other factual information about the benefits and costs of the 2013 RESPA Servicing Rule for
consumers, servicers, and others in the mortgage industry; and about the impacts of the Rule on transparency,
efficiency, access, and innovation in the mortgage market; (5) data and other factual information about the Rule’s
effectiveness in meeting the purposes and objectives of Title X of the Dodd-Frank Act (section 1021); and

(6) recommendations for modifying, expanding, or eliminating the 2013 RESPA Servicing Rule. Id. at 21956.

404 As stated in the RFI, the Bureau is not generally responding to each comment received pursuant to the RFI. 82
Fed. Reg. 21952, 21952—-53. (“The Bureau plans to consider relevant comments and other information received as it
conducts the assessment and prepares an assessment report. The Bureau does not, however, expect that it will
respond in the assessment report to each comment received pursuant to this document. Furthermore, the Bureau
does not anticipate that the assessment report will include specific proposals by the Bureau to modify any rules,
although the findings made in the assessment will help to inform the Bureau’s thinking as to whether to consider
commencing a rulemaking proceeding in the future.”).

405 Section 1022(d)(1) provides that the assessment report shall reflect available evidence and any data that the
Bureau reasonably may collect. Some commenters directed the Bureau toward published research that they or others
had conducted, which the Bureau reviewed and incorporated into other parts of the report as appropriate.

406 Section 1022(d)(3) provides that, before publishing a report of its assessment, the Bureau shall invite public
comment on recommendations for modifying, expanding, or eliminating the newly adopted significant rule or order.
The Bureau invited the public to comment on these recommendations in the RFI.
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plan, and the Bureau also invited comments on the plan. These comments are summarized
below. The Bureau continued to develop the assessment plan after publishing the RFI, taking

into account the comments received.

While most comments addressed the major topics the Bureau identified for public comment,
some comments related to topics beyond those set forth in the notice. For example, some
commenters addressed mortgage servicing rule amendments that the Bureau issued after the
Rule’s effective date. The Bureau has not considered such non-responsive comments in this

assessment, but may consider such comments in the context of future policy development.

Evidence about 2013 RESPA Servicing
Rule effects

Regarding the overall effect of the Rule, a consumer advocacy group reported results of a survey
it conducted in June 2017 of consumer advocates, which found that 85 percent of respondents
believed the Rule had benefited homeowners and 86 percent believed it had helped more
homeowners avoid foreclosure.4°7 A trade association said that, based on a survey of customer
satisfaction with mortgage servicers, industry’s increased investment in default servicing “had
not been commensurate with better service for consumers.” A number of trade associations and
one mortgage servicer cited an industry survey indicating large increases in the cost of mortgage
servicing since 2008.4°8 According to this survey, the per-loan cost of servicing performing
loans increased from $59 per year in 2008 to $163 per year in 2016, and the per-loan cost of
servicing delinquent loans increased from $482 per year to more than $2,113 per year over the

same period.

Regarding specific implementation challenges, one servicer said that when the Rule became
effective many third-party servicing system providers were not able to accommodate the
tracking and reporting requirements of the Rule, requiring servicers to create new user fields

and monitor manual reports to maintain compliance.

A number of commenters provided evidence of several market changes since 2008 related to an

increase in regulation of mortgages or mortgage servicing. A trade association cited a survey of

407 The commenter also reported results of survey questions about several specific aspects of the Rule, some of which
are referenced elsewhere in this report.

408 See the discussion on MBA Forum Data Chapter 5. Some commenters cited U.S. Dep’t of Treasury, A Financial
System that Creates Economic Opportunities, Banks and Credit Unions, June 2017, which cites the MBA Forum
Data.
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credit unions that found that 44 percent of respondents that offered mortgages sometime during
the previous five years have either eliminated certain mortgage products and services (33
percent) or stopped offering them (11 percent), primarily due to burden from the Bureau’s
regulations. That survey also found that credit unions with assets of less than $100 million are
the group most apt to have dropped their mortgage program altogether. Another trade
association cited findings from Inside Mortgage Finance that as of 2016 five of the top ten
servicers were nonbanks, whereas in 2010 only one of the top ten was a nonbank. A servicer
said that the share of mortgage loans serviced by banks had fallen from 89 percent in 2008 to 68
percent in the third quarter of 2016.

Some commenters provided evidence about changes to consumer access to mortgage credit.
One trade association said that servicers “were compelled to adopt conservative underwriting
and servicing practices to offset the rising costs and manage the demands associated with the
unpredictable nature of servicing” and that “in response to a more stringent regulatory and
enforcement regime, lenders have introduced credit overlays that restrict access to credit.” One
servicer cited an Urban Institute report indicating that the mean FICO score at origination was

27 points higher in 2017 than it was in 2007.

Some commenters said that certain disclosure requirements in the Rule caused unintended
consequences for borrowers. Regarding content, some trade associations that represent
mortgage servicers said that their members receive complaints about the force-placed insurance
notices required by the Rule, describing consumers as being “surprised and angered by the tone”
or finding the notices “confusing” or “off-putting.” Regarding frequency, one servicer said that
borrowers complain that attempts at early intervention live contact required by the Rule are
excessive. Regarding timing requirements, one servicer and one trade association said that
borrowers sometimes submit overly broad notices of error or information requests as a tactic to
attempt to delay foreclosure. However, another commenter said that the Rule’s provision that
servicers need not respond to such notices within seven days of a foreclosure sale date “has
proven to be effective in preventing frivolous requests that are made just prior to a scheduled

foreclosure sale.”

Some commenters noted challenges associated with the Rule’s loss mitigation provisions. Some
commenters noted challenges with mandated timelines. Two commenters said that servicers
are unable to adequately assess an application’s status in time to provide the acknowledgment
notice within five days and that this necessitates additional follow up between the borrower and
servicer to complete the application. One commenter described state or local requirements
related to loss mitigation that the commenter described as conflicting with some timelines in
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Bureau rules, which the commenter said can cause borrower confusion. A number of
commenters noted challenges with the dual-tracking provisions. One trade association
representing law firms said that servicers sometimes place a “CFPB hold” on foreclosure
proceedings if there is any loss mitigation activity, regardless of whether there is a complete
application. Another trade association said that it takes time for law firms representing
servicers to stop the foreclosure process when required to comply with the Rule. A servicer and
a trade association said that courts may be reluctant to postpone foreclosure sales post-
judgment and that some jurisdictions require by statute or court rule that foreclosure sales occur

within a certain number of days of the foreclosure judgment.

Recommendations to modify, expand, or
eliminate the 2013 RESPA Servicing Rule

This section first summarizes general recommendations for modifying, expanding, or

eliminating the Rule, and then discusses recommendations regarding specific Rule provisions.

General recommendations about the Rule

Several industry commenters suggested modifications to the Rule to reduce the cost of
complying with the Rule. A number of industry commenters stated that certain Rule provisions
duplicate or conflict with state law requirements and urged the Bureau to amend the Rule to
preempt more restrictive state laws and regulations. An industry commenter asserted the
application of the Rule was unclear in certain circumstances. This commenter suggested that
the Bureau issue additional written guidance to reduce uncertainty. According to another
industry commenter, the Rule’s requirements are overly prescriptive and this has the effect of
limiting benefits, diverting resources away from consumer-friendly innovation, and restricting
the amount of credit available to borrowers. This commenter urged the Bureau to amend the

Rule to provide servicers more discretion when complying with the Rule.

Some industry commenters stated that some servicers, particularly mid-size servicers, have
exited the mortgage servicing market as a result of the Rule. To reduce the effect of the Rule on
mid-size servicers and small servicers seeking to grow, several industry commenters and a
government agency suggested that the Bureau expand the small servicer exemption to cover

more servicers, including those operating in local or regional markets.

Several industry commenters provided general feedback with respect to required disclosures,
both in general and with respect to specific disclosures. Some industry commenters stated that
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the formatting and content requirements for required disclosures are too prescriptive and
undermine borrower communication. Accordingly, these commenters urged the Bureau to
allow servicers more flexibility to tailor required disclosures. Several industry commenters
suggested that the Bureau expand the safe harbor provided by the use of model forms to allow
servicers to make non-substantive changes. An industry commenter suggested that the Bureau
engage in consumer testing for all model disclosures to help ensure consumer understanding
and usability. This commenter suggested that disclosure requirements should take into account

modern communication technologies.

Early Intervention Requirements for Certain Borrowers
(§ 1024.39)

Several industry commenters recommended modifications to the Rule’s early intervention
requirements. A number of industry commenters stated that early intervention outreach may
confuse or annoy borrowers who are serially delinquent (i.e., routinely fail to remit timely
payments, but consistently cure the delinquencies) or who have loans with late-stage
delinquencies and no loss mitigation options. Accordingly, some industry commenters
suggested that the Rule should require servicers to provide written early intervention notices
once per delinquency cycle. A number of industry commenters also suggested that the early
intervention requirements should not apply to late-stage delinquency loans or loans subject to
foreclosure proceedings. A number of industry commenters stated that the live contact
requirements may conflict with the Telephone Consumer Protection Act and requested

additional guidance.

One consumer advocacy group suggested expanding the scope of loans subject to early
intervention requirements, including loans serviced by reverse mortgage servicers. A consumer
advocacy group also stated that servicers should be required to provide new early intervention
notices when they resume servicing a charged-off loan where account activity had been

suspended.

Continuity of Contact (§ 1024.40)

One industry commenter supported the Rule’s reasonable policies and procedures requirement,
as opposed to more prescriptive requirements, noting that the approach allows servicers
flexibility to comply with the Rule in a manner consistent with individual company practices.
However, the industry commenter urged the Bureau to exempt servicers from continuity of

contact requirements for loans where borrowers have filed for bankruptcy. Noting the
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complexities of bankruptcy law and the legal risk associated with automatic stay violations, the
commenter stated that reassigning borrowers in bankruptcy to personnel with specialized
bankruptcy expertise would be beneficial.

Loss Mitigation Procedures (§ 1024.41)

Consumer advocacy groups generally supported the Rule’s loss mitigation provisions, which
they stated increase transparency, streamline loss mitigation procedures, promote timely
decisions by servicers with respect to loss mitigation applications, and prevent avoidable
foreclosures. One consumer advocacy group cited, among other things, a national survey of
consumer advocates conducted by the National Consumer Law Center suggesting that the Rule
helped borrowers to access loss mitigation options and prevent avoidable foreclosure. A
consumer advocacy group stated that requiring a servicer to provide specific reasons for denying
a borrower loan modification options helps the borrower to understand the basis of the
determination and appeal denials when appropriate. The consumer advocacy group further
stated that borrowers benefit from the requirement that a servicer assess a borrower for all
available loss mitigation options, as well as from the 14-day timeframe for a borrower to accept,

reject, or appeal a loan modification option or determination.

Several consumer advocacy groups suggested modifications to the loss mitigation requirements.
Among other things, consumer advocacy groups recommended that the Rule: prohibit servicers
from requesting duplicative information from borrowers in response to loss mitigation
applications; extend foreclosure protections to borrowers with incomplete loss mitigation
applications or pending notices of error relating to foreclosure; apply the 120-day foreclosure
waiting period to vacant properties; and require servicers to inform borrowers when a loss
mitigation application is deemed duplicative. A number of consumer advocacy groups
suggested that the Bureau require servicers to accept duplicative requests, either in the event of
a borrower’s changed circumstances, or if a sufficient amount of time has passed since the prior
request. Consumer advocacy groups also urged the Bureau to address additional
communication concerns between borrowers and servicers about loss mitigation applications in
certain circumstances. Several consumer advocacy groups stated that servicers should be

required to offer affordable loan modification options to borrowers facing hardship.

Industry commenters commented on the standard for loss mitigation application review. An
industry commenter stated that the Rule gives servicers no choice but to delay a foreclosure
even in response to an incomplete loss mitigation application and recommended that borrowers

should be required to provide material information, such as pay stubs or tax returns, before a
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servicer becomes subject to dual tracking provisions. Another industry commenter suggested
that the Bureau create standardized loss mitigation definitions and procedures to provide
clearer rules for servicers when evaluating loss mitigation applications. The industry
commenter further requested that the Bureau create a uniform loss mitigation application.
Another industry commenter recommended that the Bureau permit servicers to provide a
streamlined loss mitigation application process for borrowers who express a preference for
certain loss mitigation solutions. Noting that in its experience most borrowers at risk of
foreclosure want to retain their property, an industry commenter recommended that the Bureau
reconsider whether servicers should be required to offer home retention options at the same

time as liquidation options.

Several industry commenters suggested that the Bureau extend the timeframes for servicers to
provide certain loss mitigation notices, including the acknowledgement notice. According to
industry commenters, the five-day timeframe for the acknowledgement notice does not provide
sufficient time for servicers to determine whether the loss mitigation application is complete,

particularly when a servicer must obtain additional information from a borrower or third party.

A number of industry commenters commented on loss mitigation application review timeframes
and dual tracking restrictions when loss mitigation applications are pending. One industry
commenter stated that the loss mitigation rules should be amended to prevent “abuse of the
privilege,” particularly with respect to multiple requests for loss mitigation by the same
borrower. Another industry commenter suggested that dual-tracking restrictions should apply
only when borrowers express a genuine interest in loss mitigation early in the process. Industry
commenters stated that timeframes for reviewing loss mitigation applications when foreclosure
sales are pending are too short. An industry commenter stated that the timeframe to review loss
mitigation applications should be extended when an application is received less than 60 days
prior to a foreclosure sale. Some industry commenters stated that a servicer in receipt of a
complete loss mitigation application may need time to determine whether the application is
complete and to coordinate with a third-party service provider, such as a foreclosure attorney, to
suspend a foreclosure. These commenters suggested that the Rule should provide a grace period
between the receipt of a complete application and the point at which the Rule’s dual-tracking

restrictions apply, with one commenter recommending a five-day period.

Several industry commenters addressed specific foreclosure-related provisions. For example,
the Rule generally prohibits a servicer from initiating foreclosure if a loan is not more than 120
days delinquent; however, this provision does not apply if the property is not a borrower’s
principal residence. An industry commenter and a government agency stated that it is costly for
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servicers to prove that a vacant or abandoned property is not a borrower’s principal residence
and suggested that the Bureau streamline the foreclosure process for such properties. An
industry commenter said that the prohibition on initiating foreclosure if a loan is not more than
120 days delinquent is unnecessary when a consumer, such as a successor in interest, intends to
surrender the property; another industry commenter urged the Bureau to allow servicers to
foreclose on a loan when a borrower remains continuously 90 or more days delinquent and does
not qualify for, or rejects, loss mitigation options. An industry commenter asserted that
restrictions on foreclosure referrals and sales pursuant to 12 CFR 1024.41(f) and (g) should not
apply to vacant or abandoned properties because these provisions delay resolution of a

borrower’s delinquency and depress neighboring home values.

Servicing transfers (General Servicing Policies, Procedures,
and Requirements, § 1024.38)

The Bureau received several comments related the general servicing policies, procedures, and
requirements provisions related to transfers of servicing. One consumer advocacy group stated
that the requirements related to the transfer of information during servicing transfers are
ineffective for loans with pending loss mitigation applications. The commenter suggested that
the Rule should impose specific requirements on servicers in lieu of the current general policies
and procedures requirements. Consumer advocacy groups urged the Bureau to require
transferor servicers to transfer all pending loss mitigation requests and documents when
transferring loans and to notify borrowers about the status of pending loss mitigation
applications and disputes. These commenters also suggested that the Rule should require
transferee servicers to convert trial modifications and honor permanent modifications. Another
industry commenter recommended that servicers to which loans are transferred should not be
strictly liable for servicing errors made by the transferor servicer prior to the transfer, arguing
that strict liability makes servicers unwilling to accept servicing of some loans and may have the

effect of “trapping” consumers with a failing servicer.

Error Resolution Procedures and Requests for Information
Requirements (§§ 1024.35, 1024.36)

Industry commenters provided feedback with respect to the error resolution and information
request provisions. Industry commenters stated that servicers should not be required to
respond to overbroad or unduly burdensome notices of error or information requests, such as
non-specific form letters. Several industry commenters commented on the timing requirements

for the error resolution and information request provisions. Some industry commenters
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suggested extending the timeframes for servicers to acknowledge and respond to notice of errors
and information requests, and one suggested that the Bureau extend the period during which a
servicer can avoid sending an acknowledgment notice by providing the information requested
by the borrower. An industry commenter stated that some communications are ambiguous and
recommended that the Rule require servicers to make only reasonable efforts toward identifying
whether a communication constitutes a notice of error or request for information, and that the
timeline for acknowledging and responding should be triggered only by receipt of a
communication which is reasonably understood to be such a notice or request. Another
industry commenter stated that responding to a notice of error or information request
sometimes requires the involvement of a third party, such as a court or county recorder’s office,
which the servicer cannot control. Accordingly, the commenter stated that the Rule’s timing
requirements should toll while a servicer’s response is delayed by a third party. An industry
commenter requested additional guidance to clarify when a notice of error or information
request provided to a third party, such as a vendor or service provider, triggers a servicer’s

obligation to acknowledge and respond to that communication.

Consumer advocacy groups generally supported the error resolution and information request
provisions. For example, a consumer advocacy group stated that the provisions allow borrowers
to resolve disputes without resorting to litigation, which benefits servicers and consumers.
Some consumer advocacy groups suggested modifying the error resolution and information
request provisions. For example, several consumer advocacy groups recommended that the
Rule require servicers to stay foreclosure proceedings when a servicer receives a notice of error
relating to the foreclosure. These consumer advocacy groups proposed expanding the types of
borrower communications that trigger the error resolution and information request provisions.
For example, these consumer advocacy groups suggested that notices of error and information
requests provided by a borrower’s agent, as well as such communications provided to an address
other than a designated address pursuant to 12 CFR 1024.35(c) and 1024.36(b), should trigger a

servicer’s obligation under the provisions.

Force-placed Insurance (§ 1024.37)

Consumer advocacy groups generally supported the Rule’s force-placed insurance requirements,
stating that they benefit the mortgage servicing market by increasing transparency and reducing
consumer harm. For example, one consumer advocacy group cited a national survey of
consumer advocates conducted by the National Consumer Law Center suggesting that fewer
borrowers experienced force-placed insurances abuses as a result of the Rule.
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While generally supportive of the Rule, several consumer advocacy groups proposed modifying
the force-placed insurance requirements. Some consumer advocacy groups stated that servicers
should be required to advance hazard insurance payments for all borrowers, including
borrowers without escrow accounts. A consumer advocacy group urged the Bureau to prohibit
servicers from accepting payments, including reinsurance deals or discounted administrative
services, from force-placed insurance providers. This consumer advocacy group suggested that
the Bureau should limit the amount of force-placed insurance that servicers may purchase on
behalf of a borrower and prohibit servicers from retroactively charging borrowers for more than
60 days of force-placed insurance coverage. Another consumer advocacy group urged the
Bureau to cover hazard insurance required by the Flood Disaster Protection Act of 1973 under
the Rule’s force-placed insurance requirements.

Industry commenters generally stated that the Bureau should modify the force-placed insurance
requirements to provide more flexibility to servicers. An organization that provides insurance
tracking services urged the Bureau to create a safe harbor for servicers to purchase force-placed
insurance for borrowers with escrow accounts whose hazard insurance has been cancelled or not
renewed for nonpayment of premium charges where a servicer made a good faith effort to
restore a borrower’s lapsed hazard insurance policy. Several industry commenters commented
on force-placed insurance disclosures. An industry commenter stated that the required
disclosures are too prescriptive and prevent servicers from including additional information,
such as the availability of lender-placed insurance, which may be more affordable for
consumers. Industry commenters stated that the language on force-placed insurance model
disclosures is too harsh and should be modified to make them more “consumer-friendly.” With
respect to reminder notices required by 12 CFR 1024.37(d), an industry commenter stated that
the Rule should not require a servicer to estimate the cost of the force-placed insurance, if the
servicer does not know the cost. According to the commenter, estimating the cost of force-
placed insurance imposes a significant burden on servicers and estimated costs may confuse

borrowers, if the actual cost is different.

The assessment plan

Comments on the scope of the assessment

Several industry commenters expressed concern that Bureau’s plan as described in the RFI
would focus too narrowly on delinquent borrowers and urged the Bureau to also focus attention
on the costs to industry of the Rule and related market effects, emphasizing that the Dodd-Frank
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Act objectives require the Bureau to assess the regulatory burden of the Rule, whether it
promotes fair competition, and whether under the Rule markets operate transparently and
efficiently to facilitate access and innovation. In this context, some industry representatives said
the assessment should include analysis of how the Rule has affected access to credit for
consumers. A trade association representing credit unions said the Bureau should focus in
particular on costs and benefits of the Rule for credit unions and on small servicers. Consumer
advocacy groups and legal aid organizations supported a focus on delinquent borrowers, but
also said the assessment should address whether and how the Rule had increased costs for

servicers.

Some trade associations said that the assessment should also encompass the 2013 TILA
Servicing Final Rule, stating that implementation of that rule has been costly and that servicers
treated the 2013 TILA Servicing Final Rule and the 2013 RESPA Servicing Rule as a combined
set of new regulations. One servicer said it did not object to the determination that the 2013
TILA Servicing Final Rule was not significant, but said it might be appropriate for the Bureau to
evaluate a rule’s significance based on actual costs rather than original estimates of the costs.
Some industry trade associations said that the Bureau should include the 2016 amendments to
the 2013 RESPA Servicing Rule within the scope of the assessment and one government agency
said that the Bureau should delay its assessment until those amendments are in effect. A trade
association said that the assessment should also encompass the “trickle-down” effect of

ATR/QM underwriting requirements on servicing.

Some commenters identified particular aspects of the Rule that they said the assessment should
address. One trade association said the Bureau should assess whether the burdens of the error
resolution and request for information provisions are outweighed by benefits to borrowers and
whether the early intervention provisions had reduced consumer confusion and improved
engagement with loss mitigation. Another trade association said that the assessment should
address whether the Rule improved the engagement of delinquent borrowers and how the Rule

affected borrowers’ ability to pursue their preferred loss mitigation options.

A trade association said that the Bureau should evaluate lessons learned from the adoption and
implementation of the Rules, including why multiple amendments were needed, how oral
guidance affected compliance, and how the Bureau could have encouraged third-party providers
to timely deliver products necessary to comply. A law professor commented that the assessment
should evaluate whether servicers are complying with the Rule and whether servicers that fail to
comply are implementing remediation plans. Finally, one trade association said that the
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assessment should address the sufficiency of the Bureau’s initial burden analysis in order to

inform future rulemakings.

Comments on sources of information

Some commenters, including several legal aid organizations, one large servicer, and a consumer
advocacy organization, noted the limitations of existing data sources on loss mitigation and
servicing, and said that collecting loan-level data would benefit the assessment. Legal aid and
consumer advocacy organizations supported the Bureau’s plan to survey housing counselors,
and some recommended that the Bureau survey or interview borrowers as part of the
assessment. A trade association said that the Bureau should conduct qualitative interviews with
servicers to understand how the Rule affected business decisions around servicing, and a
government agency also said the Bureau should conduct outreach to industry.

Some servicers and industry trade associations emphasized that any new data collected from
servicers should be targeted at specific measures of the Rule’s effectiveness. These commenters
also said that data collected from servicers should be collected and restricted in certain ways,

treated as confidential, and used only for purposes of the assessment.

An industry trade association said that the Bureau should seek information from court records
to assess foreclosures that were put on hold because a borrower expressed an interest in loss

mitigation. A law professor said the Bureau should review court filings alleging servicer abuses.

One servicer recommended that for future rulemakings the Bureau establish prospectively how
it intends to measure rule effectiveness so that industry can capture relevant data in the course
of business.

A consumer advocacy group expressed concern about the Bureau relying on certain publicly
available information on servicing costs to assess the effect of the Rule on servicing costs, noting
that such data is less informative if it does not distinguish among costs for small, medium, and
large servicers or break down costs into components, and also noting that factors other than the

Rule may increase costs.

Other comments on methodology

Several commenters, including industry and consumer advocate representatives, said that the
Bureau should take into account that servicing outcomes before and after the Rule’s effective
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date were affected not only by the Rule but also by other developments in the market, including
economic factors, investor guidelines, and other state or federal rules.

Some industry commenters proposed metrics that the Bureau should use to measure the
effectiveness of the Rule. One trade association said that the Bureau should focus on access to
delinquency resolution rather than on outcomes in assessing the Rule because under the Rule
loss mitigation outcomes are left to investors. One servicer proposed a list of metrics that the
Bureau should use in assessing specific provisions of the Rule, such as changes in the timing of
loss mitigation applications initiated and changes in the number of foreclosure referrals prior to
day 120 of a delinquency. Another proposed certain metrics specific to the Rule’s error
resolution and request for information provisions, such as the number of letters from borrowers
asserting an error and the number of valid errors identified. One trade association and one
servicer suggested that the Bureau engage an outside expert to determine the theoretical
baseline that would exist if the Rule were not in effect.

APPENDIX C: DATA SOURCES

As discussed in Chapter 1, the Bureau considered a number of sources of information in
conducting the assessment. Below, some of these data sources are described in more detail,
including the source of information, limitations of the data, and summary statistics.
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A. Data from government-sponsored
enterprises

Both of the government-sponsored enterprises (GSEs), Fannie Mae and Freddie Mac, publish

loan-level performance data on a portion of the mortgages that they purchase or guarantee.4°9

Each GSE publishes and regularly updates two data files: one on origination loan characteristics,
and one with monthly performance records for each loan, dating back to the loan’s origination.

The GSEs publish similar information in both file types.

FANNIE MAE

Fannie Mae’s data include a subset of Fannie Mae’s fully amortizing, full documentation, single-
family fixed-rate mortgages with a term of 30 years or less, including all such loans that Fannie
Mae acquired between January 1, 2000 and December 31, 2017.

According to Fannie Mae, the following types of mortgages are excluded from the data:

e Adjustable-rate mortgage loans, balloon mortgage loans, interest-only mortgage loans,
mortgage loans with prepayment penalties, government-insured mortgage loans, Home
Affordable Refinance Program (HARP) mortgage loans, Refi Plus™ mortgage loans, or
non-standard mortgage loans.

e Certain types of mortgage loans, such as mortgage loans with original LTVs greater than
97 percent, Alt-A, other mortgage loans with reduced documentation and/or streamlined
processing, and programs or variances that are ineligible today.41°

e Mortgage loans originated prior to 1999, mortgage loans subject to long-term standby
commitments, sold with lender recourse or subject to other third-party risk-sharing

arrangements, or that were acquired by Fannie Mae on a negotiated bulk basis.

410 According to Fannie Mae, these have been excluded in order to make the dataset more reflective of current
underwriting guidelines.
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FREDDIE MAC
Freddie Mac’s data include fully amortizing 15-, 20-, and 30-year full documentation fixed-rate

mortgages that were originated from January 1, 1999 forward.
According to Freddie Mac, the following types of mortgages are excluded from the data:

e Adjustable Rate Mortgages (ARMs), Initial Interest, balloons, and any mortgages with
step rates;

¢ Government-insured mortgages, including Federal Housing Administration/Veterans
Affairs (FHA/VA), Guaranteed Rural Housing (GRH), and HUD-Guaranteed section 184
Native American Mortgages;

¢ Home Possible®/Home Possible Neighborhood Solution® Mortgages and other
affordable mortgages (including lender-branded affordable loan products);

e Mortgages delivered to Freddie Mac under alternate agreements;

e Mortgages for which the documentation is not verified or not waived;

e Mortgages associated with Mortgage Revenue Bonds purchased by Freddie Mac; and

e Mortgages delivered to Freddie Mac with credit enhancements other than primary
mortgage insurance, with the exception of certain lender-negotiated credit

enhancements.

Differences and limitations

While the data each GSE publishes are comparable, there are a few differences between the

datasets:

¢ The Fannie Mae Data includes servicer name with the monthly performance records,
allowing for comparisons between servicers. The Bureau used this as a way to compare
loans between servicers that were subject to the NMS and those that were not.

¢ Inthe Fannie Mae Data, the modification flag is populated with 'Y' in the month the
modification occurs and continues to be populated as such in all subsequent months.
Because of this, it is only possible to observe the first modification a loan receives and
not whether a loan is modified more than once. In the Freddie Mac data, the
modification flag is populated in the month that each modification occurs. As such, it is
possible to observe if a loan is modified more than once.

Because the GSEs’ data only include conventional fixed-rate mortgages, loan performance may

not fully represent the conditions and activity present in the mortgage market as a whole. As of
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the end of 2017, mortgages sold to Fannie Mae and Freddie Mac comprised about 45 percent of
the total mortgage debt outstanding on single family residences.4

Table 1 shows summary statistics for the subsamples of the GSE data that are most often used in
the report, which are limited to mortgages for primary residences that have ever been at least 30

days delinquent.

TABLE 1: SUMMARY STATISTICS ON GSE DATA — LOANS ORIGINATED ON SINGLE-FAMILY
PROPERTIES FOR PRIMARY RESIDENCES THAT HAVE EVER BEEN 30 DAYS DELINQUENT,
WITH MONTHLY PERFORMANCE RECORDS THROUGH DECEMBER 2017

Metric :naalzj;i: Freddie Mac413
Number of total loans 3,430,050 2,347,619
Average credit score at origination 696 709
Share that ever become 60+ days delinquent 83% 45%
Share that complete foreclosure 11% 10%
Share that had a permanent modification 11% 12%
As of Jan 1, 2012
Number of active loans 1,641,838 1,151,896
Average outstanding balance $139,928 $152,905
Average interest rate 5.47% 4.98%
Share of loans originated 2008 or later 26% 26%
Share of loans 90+ days delinquent 11% 13%
Share of loans 365+ days delinquent 6% 6%
As of Jan 1, 2015
Number of active loans 1,305,638 841,519
Average outstanding balance $138,412 $147,872
Average interest rate 4.93% 4.34%
Share of loans originated 2008 or later 43% 38%

41 Calculations based on Federal Reserve Mortgage Debt Outstanding. Board of Govs. of the Fed. Reserve Sys.,
2018).

412 Fannie Mae Data are limited to loans that were acquired by Fannie Mae in 2000 or later.

413 Freddie Mac data include loans originated in 1999 and later.
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Fannie

Metric Mae4:2 Freddie Mac413
Share of loans 90+ days delinquent 7% 9%
Share of loans 365+ days delinquent 4% 4%

B. Data from Black Knight — McDash
Analytics

Source of data

To support its market monitoring and research functions, the Bureau purchases a loan-level
performance database from McDash, a subsidiary of Black Knight, Inc. As of February 2018,
McDash had loan-level information on over 175 million mortgages and home equity loans.44
The proportions of GSE, FHA, and portfolio loans in the McDash Data are fairly similar to the
comparable proportions in the aggregate market. Additionally, the Bureau subscribes to
McDash’s Loss Mitigation Module, which provides additional fields on loss mitigation activity,
including permanent and trial modifications, repayment plans, short sales, and deeds-in-lieu.
The Loss Mitigation Module is comprised of all loans serviced by a subset of the servicers that
report to the broader McDash performance data. The earliest monthly records in the Loss
Mitigation Module are for January 2008, even if a given loan is in the broader McDash database
prior to January 2008.

Limitations

Only loans serviced by servicers that use the Black Knight MSP Servicing Platform are reflected
in McDash Data. As such, there are loans for which the monthly performance records in
McDash do not show the full history of the loan. In some cases, the first record in McDash is
after the origination date or the last record reflected has a payment status that is not a terminal
event; 415 in other cases, the loan performance records skip months or the loan exits permanently

due to a servicing transfer, presumably to a non-reporting servicer.

414 Press Release, Black Knight Fin. Tech. Sols., Black Knight McDash Loan-Level Mortgage Performance Dataset
Now Includes Mortgage Market in Puerto Rico (Feb. 21, 2018), available at

415 Terminal events include a foreclosure completed, voluntary payoff, or servicing transfer.
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The Loss Mitigation Module covers about 60 percent of all loans in the broader McDash
performance data and is primarily reported by larger depository institutions. In conducting
analysis of certain loss mitigation trends for this report, the data are limited to loans in the loss
mitigation module to accurately identify loss mitigation outcomes; these are less representative
of the market as a whole. Short sales and deeds-in-lieu are identified only in the loss mitigation
modules. The performance records in the broader McDash Data set may over count the number
of foreclosures, as the payment status field uses the same code for short sales, deeds-in-lieu, and

foreclosures.

Table 3 shows summary statistics for the subsample of the McDash data that is most often used
in this report, which is limited to a 10 percent random sample of mortgages on primary
residences that have ever been observed at least 30 days delinquent.
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TABLE 2: SUMMARY STATISTICS ON MCDASH DATA - LOANS ORIGINATED ON SINGLE-FAMILY
PROPERTIES SINCE 1999, WITH MONTHLY PERFORMANCE RECORDS THROUGH DECEMBER
2017 THAT HAVE EVER BEEN 30 DAYS DELINQUENT

Metric McDash
Number of total loans 1,745,428
Average credit score at origination 664
Share by investor
Fannie 15%
Freddie 7%
Ginnie 10%
Private 26%
Portfolio 41%
Share that ever become 60+ days delinquent 82%
Share that ever have foreclosure initiated 33%
Share that complete foreclosure 15%
Share that had a permanent modification 20%
As of Jan 1, 2012
Number of active loans 780,948
Average outstanding balance $179,589
Average interest rate 5.58%
Share of loans originated 2008 or later 26%
Share of loans 90+ days delinquent 23%
Share of loans 365+ days delinquent 13%
Share of borrowers in bankruptcy 4%
As of Jan 1, 2015
Number of active loans 553,287
Average outstanding balance $162,844
Average interest rate 4.92%
Share of loans originated 2008 or later 39%
Share of loans 90+ days delinquent 16%
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Metric McDash
Share of loans 365+ days delinquent 9%

Share of borrowers in bankruptcy 4%
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C. Servicing Operations Data

Source of data

The Bureau collected de-identified loan-level data from seven mortgage servicers using its
authority under section 1022(c)(4) of the Dodd-Frank Act.4:¢ The servicers were selected from
among the largest 100 servicers to represent a range of servicer “types” based on servicing
portfolio size, depository or non-depository status, subservicing activity, delinquency rates, and
other characteristics. The Servicing Operations Data collection followed a few steps. First, the
Bureau conducted interviews with the seven servicers to understand how operational activity is
tracked in their data system. The Bureau developed a standardized data request based on these
conversations that included data fields the Bureau expected the servicers could reasonably
provide. After sharing the draft request with the seven servicers, the Bureau modified the
request to each servicer so that the servicers were not required to provide data they reported
would be overly burdensome to produce. All seven servicers provided data for most of the fields
requested, but no servicer was able to provide data on all the requested fields. The servicers
produced data over the course of several months and in some cases reproduced data if the

Bureau’s data validation process revealed an error.

Scope of data

The servicers provided data on all, or a sample of, mortgages they serviced (including loans the
institution subserviced or had subserviced on their behalf) as of January 2012 and January
2015. The loan-level data include information on loan characteristics; loss mitigation
applications initiated during 2012 and 2015; borrower communications relating to delinquency
and loss mitigation; force-placed insurance; and communications regarding complaints, notices
of error, and qualified written requests. Servicers that serviced more than 300,000 loans had
the option of providing data on a random sample of 300,000 loans, oversampling loans that
were more than 30 days delinquent or for which borrowers had applied for loss mitigation.

Additionally, each servicer provided monthly performance records for all, or a sample of, loans
that were more than 30 days delinquent or made an initial application for loss mitigation at

416 Dodd-Frank Act section 1022(c)(4) states, “In conducting any monitoring or assessment required by [Dodd-Frank
Act section 1022], the Bureau shall have the authority to gather information from time to time regarding the
organization, business conduct, markets, and activities of covered persons and service providers."
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some point in calendar year 2012 or 2015. The Bureau asked the servicers who reported
sampled data to oversample loans that met these criteria.

Limitations

The Servicing Operations Data are a unique source of information about the activities that were
directly affected by the Rule; however, because they are drawn from the records of only seven
servicers, the data may not be representative of the experience of borrowers at all servicers.
Additionally, during the period for which the Bureau requested monthly records, some loans
were transferred from one of the seven servicers to a servicer that did not report data to the

Bureau, leading to incomplete monthly records.

Some of the information the Bureau requested for the Servicing Operations Data was not
tracked consistently across the seven servicers or over time. In some instances, the
implementation of the Rule led the servicers to update their systems to allow for better tracking
of certain events. For example, several servicers that contributed to the Servicing Operations
Data said that, since implementation of the Rule, they updated their systems to better track
certain types of complaints that assert errors. These servicers, therefore, were likely able to
provide information about events in 2015 that was unavailable or incomplete for events in 2012.
In other instances, the Rule established new definitions for certain practices which may have
affected how data was tracked and reported. The Rule, for instance, established a definition for
a complete loss mitigation application which likely affected how the data were reported in 2015
as opposed to 2012.

Most servicers also had difficulty providing some of the information the Bureau requested. For
example, all seven servicers used a vendor for force-placed insurance, and as such, some of these
data were less readily accessible in the servicers’ systems of record. In another instance,
although the Bureau requested information on telephone calls related to delinquency or loss

mitigation, most of the seven servicers were unable to provide complete data.

Summary of data

Information on all loans in the Servicing Operations Data, both delinquent and current.

Table 3 provides an overview of all mortgages in the Servicing Operations Data for which the
seven servicers provided loan-level data. As noted above, some of the servicers provided a
sample of loans they serviced. The Bureau asked these servicers to oversample loans that were
more than 30 days delinquent or made an initial application for loss mitigation in 2012 or 2015.
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As such, the numbers provided below should not be interpreted as representative of the seven
servicers that provided the data, but only representative of the data itself.

TABLE 3: SUMMARY STATISTICS ON ALL LOANS IN THE SERVICING OPERATIONS DATA

Metric 2012 2015
Number of loans 1,493,703 2,472,811
Share of loans that are more than 30 days
delinquent or initiate a loss mitigation app in the 22.4% 24.9%
year
Share of loans originated 2008 or later 53.9% 67.7%
Average credit score at origination 702 709
Share by investor
Fannie 39.2% 37.9%
Freddie 9.5% 10.6%
Ginnie 13.3% 17.9%
Private 21.2% 21.0%
Portfolio 16.8% 12.6%

Share with a first notice or filing for foreclosure

13.8% 9.2%
January 2009 — June 2017 ° °
Share with a completed foreclosure sale January
5.89 3.3%
2009 — June 2017 % °
Share for which force-placed insurance was in 23% 1.5%
place on Jan 1*
Share for which force-placed insurance was not in
plaf;e on Jan 1, but the serwcgr sent an |n|t|?I 8.1% 7 5%
notice related to force-placed insurance during the
year*
Share of accounts with error assertions between
Jan. 2011 and June 2017
Complaints 1.8% 4.2%
Notices of error 0.0% 0.9%
Requests for information 1.8% 0.4%
Qualified written requests 1.8% 0.0%

* Includes five of seven servicers, as two servicers we unable to provide FPI data for both years
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Information on all loans more than 30 days delinquent or with an initial application for loss
mitigation in 2012 or 2015 in the Servicer Operations Data, both delinquent and current. For
certain loans, the Bureau requested monthly performance records and other information
pertaining to loss mitigation. Table 4 provides an overview of these loans. In addition to overall

statistics we report the lowest and highest values among the seven servicers.

TABLE 4: SUMMARY STATISTICS ON ALL LOANS IN THE SERVICING OPERATIONS DATA THAT ARE
MORE THAN 30 DAYS DELINQUENT OR SUBMIT AN INITIAL APPLICATION FOR LOSS
MITIGATION IN 2012 OR 2015

2012 2012 2015 2015
Metric 2012 Lowest Highest 2015 Lowest Highest
Overall servicer servicer Overall servicer servicer
value value value value
As of J 1 of ,
aje‘:ag:r’o“uizanginyges;ance $187,755  $147,405  $260,751 $174,680  $136,631  $233,810
As of 1 of
aje‘:a;:r;r‘f;:’est?aty:ar’ 6.2% 4.9% 7.2% 5.5% 4.5% 6.1%
As of January 1 of year, share 0 0 o o 0 0
60 or more days delinquent 53.6% 15.6% 69.6% 50.9% 12.4% 71.7%
As of J 1 of , sh
9;’ zr ma:r:a;iyszeylﬁ;ru:nfre 45.6% 10.4% 62.9% 43.4% 7.1% 63.3%
As of 1 of h
3;’500;';”;;%3; dy;a:]r(’]je:tre 24.8% 2.2% 49.0% 27.3% 0.9% 42.4%
Share that initiate a loss
mitigation app within the year* 34.6% 11.9% 42.9% 32.6% 13.1% 40.0%
Share of those that initiate that
accept a trial mod within 18 17.7% 11.8% 36.7% 19.4% 6.2% 31.4%
months of year end*
Share of those that initiate that
accept a permanent mod 16.9% 8.9% 30.0% 18.6% 6.1% 26.6%
within 18 months of year end**
Share of those that initiate that
t a short-t t
focrzeezr:nsceopro‘;rr:n:’ia’i';fn” 5 12% 0.2% 4.4% 2.8% 0.0% 9.5%
months of year end*
Communication attempts per
account related to loss
mitigation and delinquency
from servicer to consumer
Written / Postal 26.3 2.1 60.1 21.1 2.5 36.3
Phone 78.1 0.5 335.8 63.7 0.3 180.7

* Includes six of seven servicers, as one servicer was unable to provide reliable loss mitigation application data.
** Includes five of seven servicers, as two servicers were unable to provide reliable permanent modification data.
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Information on loans that were current then became 60 or more days delinquent in 2012 or
2015 in the Servicer Operations Data. The Servicing Operations Data includes information
about loss mitigation applications initiated only during 2012 and 2015 and monthly
performance records for these loans from January 1st of the application year onward.
Therefore, to focus on borrowers who are early in delinquency and applying for loss mitigation
for the first time, certain analyses related to loss mitigation are limited to borrowers who were
current before transitioning to 60 or more days delinquent in 2012 or 2015. For certain analyses
on the initiation of loss mitigation applications after the start of delinquency, the population is
further limited to borrowers who were current before becoming 60 or more days delinquent in
the first six months of each year. This provides a population of borrowers for which any loss
mitigation application initiated within six months of becoming 60 or more days delinquent is
included in the Servicing Operations Data. There are additional borrowers who initiate
applications later in their delinquency who are excluded from analyses that use these two
populations: of all applications initiated in 2012 (not just those where the borrower transitioned
from current to delinquent during the year), 39 percent and 24 percent were initiated when the
borrower was more than six months and one year past due, respectively. Of all applications
initiated in 2015, 31 percent and 22 percent were initiated when the borrowers were more than

six months and one year past due, respectively.

D. American Survey of Mortgage
Borrowers

The American Survey of Mortgage Borrowers (ASMB) is part of the National Mortgage Database
(NMDB®) program, which is jointly funded by the Federal Housing Finance Agency (FHFA) and
the Bureau. The ASMB was first conducted in 2016, and subsequent waves of the survey took
place in 2017 and 2018. The NMDB is a de-identified loan-level database of closed-end first-lien
residential mortgages. It: (1) is representative of the market as a whole; (2) contains detailed,
loan-level information on the terms and performance of mortgages, as well as certain
characteristics of the associated borrowers and properties; (3) is continually updated; (4) has an
historical component dating back before the financial crisis of 2008; and (5) provides the set of

borrowers from which ASMB respondents are chosen.

The core data in NMDB are drawn from a random 1-in-20 sample of all closed-end first-lien
mortgage files outstanding at any time between January 1998 and the present. A random 1-in-
20 sample of newly reported mortgages is added each quarter. Mortgages are followed in the
NMDB database until they terminate through prepayment (including refinancing), foreclosure,
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or maturity. The information on borrowers and loans available is de-identified and does not
include any directly identifying information such as borrower name, address, or Social Security

number.

ASMB is designed to provide information, particularly related to delinquent mortgage
borrowers, that is not available in the NMDB. Participation in the survey is voluntary, and its
target universe is current and delinquent borrowers of closed-end first-lien residential
mortgages. To achieve this objective, ASMB draws its sample from mortgages that are part of
NMDB.

Beginning with 2016, a random sample of 10,000 loans per year was drawn from loans in the
NMDB. In 2016, the survey sample was chosen such that according to credit records, 70 percent
of survey recipients were delinquent at the beginning of 2015, one year prior to the survey, and
30 percent were current at that time. In 2017, the sample was chosen such that 65 percent of
those chosen were delinquent at the beginning of 2016, 25 percent were current, and 10 percent
were delinquent Hispanic borrowers. In 2018, the same proportions were used as in 2017. The
sample of Hispanic borrowers that were delinquent received both English and Spanish versions
of the survey. All sampled borrowers were mailed a copy of the survey, but the survey provided
the option to respond on-line. In 2016, 28 percent of responses were provided using the on-line
system, and in 2017, this number rose to 41 percent after the printed survey highlighted the

existence of the web site.

The ASMB survey response rates have been falling in recent years. In 2016 the survey received a
response rate of 23.4 percent and in 2017 the survey received a response rate of 19.3 percent.
Response rates continued to fall for 2018, with a rate of 17.5 percent. Response rates were
higher for borrowers that were current on their mortgage than for those that showed a
delinquency, but the count of responses was higher for delinquent borrowers because of their
higher sampling rate. The survey results exclude responses that were unusable because
respondents indicated they did not have a mortgage at the end of the preceding year, because
responses related to a loan other than the loan in the NMDB, or because respondents left too

many survey questions incomplete.

E. Consumer complaints

The Bureau began accepting mortgage complaints on December 1, 2011. As of December 31,
2017, the Bureau had handled over 300,000 mortgage complaints and another 9,000 debt
collection complaints where the underlying type of debt was a mortgage. Mortgage is the third
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most complained about financial product or service, behind only debt collection and credit or

consumer reporting.

Intake channels. The Bureau receives complaints through its website, by referral from the
White House, congressional offices, and other federal and state agencies, and by telephone,
mail, email, and fax. Results in this report are based on complaints received from the Bureau’s
web and telephone channels, which comprise 64 percent of all mortgage complaints, to ensure a

consistent data collection.

Participating companies. The Bureau routes complaints about financial products and services
directly to financial companies and works with them to get consumers a timely response. If a
consumer submits a complaint against a company that is not currently participating in the
complaint program, the Bureau contacts the company, works to get the company boarded to the
company complaint portal, which companies use to provide responses to complaints, and sends
the complaint for a response.

In 2012, 361 companies responded to mortgage complaints. In 2015, 621 companies responded
to mortgage complaints. Despite this increase, only a small fraction of responses to mortgage
complaints in 2015 came from companies that did not respond to complaints in 2012. Of the
complaints submitted in 2015 that received a response, approximately 97.5 percent received a

response from a company that was responding to complaints in 2012.

The Bureau’s complaint form prompts consumers to select the consumer financial product or
service with which they have a problem, as well as the issue that best describes their complaint.
Consumers also respond to product-specific questions (e.g., are you concerned about losing your
home to foreclosure?). Additionally, consumers provide narrative text describing their situation

and a fair resolution to their issue.

The complaint form allows consumers to make only one issue selection. These issues
correspond to the part of the mortgage process with which they are having a problem.

Reflecting the complexity and interrelated nature of mortgages and mortgage issues, consumers
are not asked to provide further specificity by selecting a sub-issue. While a single selection
captures what consumers perceive to be the primary issue or problem they are having, it does
not capture other topics that a consumer may raise in the narrative fields (e.g., a consumer who
selects struggling to pay mortgage, but describes difficulties with a loan modification and
problems with his or her credit report). To compensate for this limitation, the Bureau developed
a list of keywords to identify complaints related to loss mitigation and force-placed insurance.
The result of these keyword searches are used to identify “loss mitigation complaints” and
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“force-placed insurance complaints” in this report. The Bureau randomly sampled 400 loss
mitigation complaints and 300 force-placed insurance complaints to be manually coded for
certain analyses in the report.
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APPENDIX D: ECONOMETRIC METHODOLOGY FOR
ESTIMATING THE OVERALL EFFECTS OF THE RULE

Chapter 4 of this report presents estimates of the effect of the Rule on the incidence of
foreclosure and the incidence of recovering from delinquency. This appendix details the

methodology used for those estimates and presents additional supporting results.

Data construction

For the cumulative incidence of foreclosure, the outcome of interest is a completed foreclosure,
while prepayment is treated as a competing risk. Loans that have a short sale, that are
transferred out of the data or reach the last calendar month available in the data without an
outcome are considered censored. For the cumulative incidence of recovery, the outcome of
interest is becoming current for at least three consecutive months, whether through a self-cure
or a loan modification. For the analysis of recovery, a completed foreclosure sale or prepayment

are treated as competing risks, with other exits considered censoring.

Cumulative incidence functions

Chapter 4 presents a variety of figures describing the incidence of the outcomes of interest,
foreclosure and recovery, respectively. These figures all show a non-parametric estimate of the
cumulative incidence function of these outcomes. The cumulative incidence function for
outcome j at time ¢ is formally defined as the unconditional probability of experiencing outcome
J at or before time ¢. The non-parametric estimate presented in the graphs, [;(t) is computed as

follows:
7 Ay dij
[;(8) = Xiisey SO e

where $(t) is the Kaplan-Meier survival function for all outcomes, including competing
outcomes, d.; is the number of individuals that experience an outcome of type j at time t, and n,
is the number still at risk (have not been censored or experienced any outcome) at time ¢. Using
cumulative incidence instead of the survival function or the cause-specific hazard function

makes it possible to handle competing risks that are correlated with the outcome of interest. In
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particular, the Kaplan-Meier estimator for the survival function tends to over-estimate incidence
in the face of competing risks.47

Competing risks regression models

Following the descriptive analysis of each outcome, Chapter 4 presents estimates of the total
change in each outcome caused by the Rule. These estimates are based on a competing risks
hazard regression model. At a high level such a model can be thought of as follows, using
foreclosure as an example: At every point in “event time” (here, the number of months since
becoming either 9o days delinquent) where a foreclosure occurs, compare the characteristics of
the loan that experienced a foreclosure to all other loans that are still at risk at the same time
(i.e., neither foreclosed upon or censored). The coefficients are then selected such that at every
event time, the loan actually foreclosed upon is predicted to be the most likely loan to be
foreclosed upon.4® A positive coefficient indicates that the loan characteristic is associated with
an increase in the cumulative incidence of foreclosure, and a negative coefficient indicates the

opposite.

Estimating the effect of the Rule, accounting for other important factors in the housing market,
requires a model with at least three features: First, the model must be able to account for
competing risks. Standard hazard regression models are based on the assumption that any
censoring is non-informative, or at random. Prepayment is very likely correlated with the
underlying risk of foreclosure, and both prepayment and foreclosure are likely correlated with
the underlying risk of recovery. Second, the model must be able to handle time-varying
covariates. A number of approaches to hazard modeling require all characteristics of each
individual to be fixed in time. However, a number of characteristics of the loans in the Fannie
Mae and McDash Data change over time. Most importantly, when time is specified as months
since the beginning of delinquency, the Rule itself is a time-varying covariate. Finally, given the
size of the Fannie Mae and McDash datasets, the model must be relatively efficient
computationally. The Fannie Mae Data, for instance, contain more than 35 million loan-month
observations. There are ways to estimate a competing risks hazard model with time varying
covariates that are simply too slow to compute in a reasonable amount of time. The regression

417 See, e.g., Peter C. Austin, Douglas S. Lee, & Jason P. Fine, Introduction to the Analysis of Survival Data in the
Presence of Competing Risks, 133 Circulation 601 (2016).

418 The Fine and Gray model is an extension of the commonly used Cox proportional hazards model—the key
distinction is the inclusion of loans that have experienced a competing risk in the “at-risk” group for comparison
purposes.
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analysis in Chapter 4 employs the sub-distribution hazard model of Fine and Gray.49 The Fine-
Gray model handles competing risks and time varying covariates, at the cost of some difficulty in
directly interpreting the coefficients.

The Fine-Gray model is relatively straightforward, computationally. The model is an extension
of the commonly used Cox proportional hazards model. The Cox model assumes proportional

hazards. That is, if T; is the time when the outcome occurs for individual 7, then,
P(T;=t|T =2t—1) = hi(t) = ho(t) * exp(Xi ),

where h,(t) is the baseline hazard, and X;; is a vector of potentially time-varying independent
variables. In the Cox model, a partial likelihood function is constructed with one term for each
time period in which an outcome occurs. If individual i is the individual that experiences the
outcome at time t, then the likelihood term is the probability that i experiences that outcome,
given that an outcome occurs at time t, which by Bayes Rule is:

i@  _ _ exp(XieB)
Yrer k)  Tkerp eXP(XkeB)’

where R; is the set of individuals at risk at time t, and the baseline hazard h,(t) cancels from
numerator and denominator. A tie-breaking procedure is used for cases where more than one
individual experiences an outcome at a particular period, and the coefficients 8 are estimated
via a maximum likelihood procedure. In other words, coefficients are chosen such that the
individuals that actually experience the outcome in each period are predicted to be the most
likely individuals to do so.

The difference of the Fine-Gray model from the standard Cox model is that individuals who
experience a competing risk remain in the risk set R; in future periods, even after they have
exited the data. This construction may seem counter-intuitive, as by definition individuals who
have experienced a competing risk cannot have the outcome of interest occur. However, as Fine
and Gray show, mathematically this treatment of the risk set leads to a proper partial likelihood

function for the cumulative incidence of the outcome interest.

To account for the possibility that individuals who experienced the competing risk would have
been right censored by another means (e.g., the end of the time period covered by the data), the

419 See James P. Fine & Robert J. Gray, A Proportional Hazards Model for the Subdistribution of a Competing Risk,
94 J. of the Am. Stat. Ass'n 496 (1999).
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additional observations are assigned a weight less than one, equal to an estimate of the
probability that the individual would have remained uncensored absent the competing risk. The
weights are computed as the Kaplan-Meier survival function where the outcome is censoring.
An advantage of this approach for computational efficiency is that the weights are not
dependent on the vector of covariates and thus can be calculated once before running the

regressions, which in turn are simply a standard Cox regression program.42°

For the regressions in Chapter 4, the X variables for the loans with a competing risk are
generally carried forward from the last period they are observed in the data. The exception is for
variables driven by policy and the value of the monthly house price index, where it is clear what

the value would be if the loan had not exited from the competing risk.

To make clear how a loan that experiences a competing risk is treated in the regression analysis,
consider a loan in the foreclosure analysis that becomes 90 days delinquent in July 2013, but is
pre-paid in November 2013. For purposes of this loan, July 2013 corresponds to t = 1. For
terms in the likelihood corresponding to t < 5, this loan is included in the denominator as part
of the risk set, with the actual values of its covariates in those months, and a weight of one.
Starting with period t = 6, the loan is still included in the risk set in the denominator of the
partial likelihood function, but it is assigned a weight of less than one, reflecting the probability
of being censored after period 5 in the data as a whole. For variables such as unpaid balance and
the previous month’s delinquency status, the values from November 2013 are carried forward
for this loan, but the Black Knight house price index is updated to the December 2013 value for
the borrower’s state. However, starting with period t = 7, which corresponds to January 2014
for this loan, the indicator for the Rule being in effect switches from zero to one, as any loan
present in January 2014 or after would have had the Rule in effect. Ideally, other time-varying
covariates such as unpaid balance would adjust as well, but it would require many strong
assumptions to determine how, for instance, unpaid balance would evolve had the loan not been
prepaid.

A major drawback of the Fine and Gray model is that the coefficients produced by the model are
not readily interpretable by themselves. In the Cox model, the exponentiated coefficients can be
interpreted as hazard ratios, such that a one unit increase in X multiplies the hazard rate at
every point in time by exp(8). The addition of individuals who have experienced competing
risks in the risk set breaks this interpretation. Instead, a change in X multiplies what Fine and

420 See R.B. Geskus, Cause-Specific Cumulative Incidence Estimation and the Fine and Gray Model Under Both Left
Truncation and Right Censoring, 67 Biometrics 39 (2011).
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Gray refer to as the sub-distribution hazard, which does not have any natural interpretation.
The coefficients can be indirectly interpreted as coefficients for a complementary log-log
generalized linear model for the cumulative incidence function, which means that a positive
coefficient indicates that the associated covariate increases the cumulative incidence and a
negative coefficient decreases it.42 However, interpreting the magnitudes of the coefficients is
still problematic, as the complementary log-log link function is also difficult to interpret with
respect to magnitudes. For relatively low levels of incidence, the complementary log-log link
function and the logistic link function are approximately the same, and the coefficients from the
latter can be interpreted as log-odds ratios.422 However, in practice the cumulative incidence of
foreclosure, and particularly the cumulative incidence of recovery, are too large for this
approximation to hold. Despite this drawback, it is possible to use the coefficients of the Fine-
Gray model to predict the level of the cumulative incidence function for specific values of the

covariates.

Foreclosure regression coefficients

As noted above, it is difficult to interpret the magnitude of the coefficients in a Fine-Gray
regression model. However, the signs of the coefficients are meaningful, indicating the direction
of the effect of covariates on the cumulative incidence function, and inference is also
informative. The tables below present the coefficients from models with foreclosure as the
outcome of interest. As noted above and in Chapter 4, for this analysis loans are followed from
the first month they are observed being 9o or more days delinquent until they experience a
completed foreclosure, a prepayment, or are censored by the end of the data, a transfer, or
similar phenomena. Foreclosure is the outcome of interest, while prepayment is a competing

risk.

The key variable in the regressions is an indicator for whether or not the Rule was effective at
the beginning of the current month. Because of the structure of the Fine and Gray model, in
essence the coefficient on this indicator is determined by comparing similar consumers for
whom the same amount of time has passed since becoming 90 days delinquent, but with or
without the Rule in effect. In addition to the indicator for the Rule, all of the regressions control
for a set of policy variables and loan characteristics. In both datasets, all regressions include

421 See Fine & Gray, supra note 419.
422 See Peter C. Austin & Jason P. Fine, Practical Recommendations for Reporting Fine-Gray Model Analyses for
Competing Risk Data, 36 Stats. in Medicine 4391 (2017).
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year-of-initial-delinquency fixed effects, the month-over-month change in the (log) Black Knight
house price index by state, the loan-to-value ratio at origination, an indicator for whether the
FHFA Servicing Alignment Initiative was in effect in the current month, indicators for whether a
loan was currently experiencing the foreclosure moratoria enacted by the GSEs in 2008 or by
the NMS parties between September 2010 and December 2013,423 an indicator for whether a
loan modification was in effect in the current month, the number of months the loan was
delinquent at the start of the month,424 the current interest rate, the current unpaid balance and
an indicator for whether the loan was originated for the purpose of refinancing. Regressions
using the Fannie Mae Data further control for the debt-to-income ratio and borrower credit
score, both calculated at origination, and an indicator for whether the NMS applied to a loan
(i.e., for loans serviced by NMS servicers after the NMS effective date). Regressions using the
McDash Data also control for the current monthly payment (principal and interest), the original
loan term, and whether the loan has a fixed rate.425

Table 1 presents the competing risks hazard regression coefficients for the outcome of
foreclosure using the Fannie Mae Data. Cluster-robust standard errors clustered by loan are
reported in parentheses.42¢ Column (1) shows results of a simple version of the model, using
only the control variables described above. Column (2) reports results including year-of-
origination fixed effects and column (3) further adds state and servicer fixed effects. The
coefficients for the effect of the Rule are negative, indicating that the Rule reduced the incidence

of foreclosure once it was in effect. Adding more controls has almost no effect on the coefficient,

423 Hearing on the Present Condition and Future Status of Fannie Mae and Freddie Mac Before the Sub. Comm. on
Capital Markets Insurance, & Government Sponsored Enterprises of the H. Comm. on Financial Services, 111th Cong.
4 (2009) (Statement of James B. Lockhart III, Director of the Federal Housing Finance Agency.); Larry Cordell et al.,
The Cost of Foreclosure Delay, 43 Real Est. Econ. 916 (2015). In the Fannie Mae Data, because the data can identify
which loans were serviced by NMS servicers, this flag is only turned on for such loans, while in the McDash Data, it
applies to all loans during the relevant period. Conversely, the GSEs hold applies to only GSEs’ loans in the McDash
Data, but to all loans in the Fannie Mae Data.

424 This delinquency measure is based on the current status of the loan, rather than the number of months since first
becoming delinquent. That is, it may stay constant or decline if the borrower makes one or more payments, even if
they do not completely cure.

425 The Fannie Mae Data do not have a field for monthly payment, and all loans are fixed rate. The McDash Data have
fields for debt-to-income ratio and borrower credit score at origination, but these are missing for a large fraction of
the data.

426 Tt is common practice to cluster at a more aggregate level such as state or servicer. However, recent academic
literature has shown that more aggregated clustering would be inappropriate in this case. The standard estimator for
cluster-robust standard errors implicitly assumes that either the sampling or the treatment is assigned by clusters.
That is, implicitly it is assumed that the clusters in the data are a subset of all the clusters that could have been
sampled, or that the treatment variable is assigned by cluster. Where this assumption does not hold, clustered
standard errors will be biased upwards, sometimes substantially. See Alberto Abadie et al., When Should You Adjust
Standard Errors for Clustering?, (Nat’l Bureau of Econ. Res., Working Paper No. 24003, 2017). In this context,
clustering by state (where the entire population of U.S. states is already in the data) or servicer (where all servicers in
the Fannie Mae Data are represented, to the extent that they can be identified) is inappropriate. Clustering by
servicer in the McDash Data might be appropriate if it were possible, but servicers are not identified in those data.
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and the effect of the Rule is statistically significant in all specifications. This consistency
suggests that the estimate of the effect of the Rule is truly due to the Rule rather than other
factors that are not included in the regression. If, in contrast, the estimate were highly sensitive
to the other controls included, that might suggest that indicator for the Rule was picking up
other factors changing at the same time as the Rule. The other coefficients in Table 1 largely
match expectations—a modification in effect reduces the incidence of foreclosure, while falling
further behind on a mortgage increases it. Foreclosures are more common for loans with higher

interest rates and less common for loans with higher balances.

TABLE 1: COMPETING RISKS HAZARD MODEL RESULTS FOR THE HAZARD OF FORECLOSURE: FANNIE

MAE DATA
(1) (2) (3)
After Rule Effective Date -0.319*** -0.312*** -0.163***
(0.00907) (0.00907) (0.00927)
Modification in Effect -0.128*** -0.162*** -0.213***
(0.00706) (0.00743) (0.00734)
Months Delinquent 0.0943*** 0.0941*** 0.107***
(0.000188) (0.000189) (0.00018)
Current Interest Rate -0.00514** -0.0205*** -0.00405
(0.00228) (0.00259) (0.00262)
Current Balance -0.418*** -0.456*** -0.33***
(0.00257) (0.0027) (0.00301)
Loan Characteristics at Origination Yes Yes Yes
Indicators for Pre-Rule Policies Yes Yes Yes
Origination Year FE No Yes Yes
State FE No No Yes
Servicer FE No No Yes
Year of Initial Delinquency FE Yes Yes Yes
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(1) (2) ()

Number of Loans 961180 956276 960069

Notes: Statistics are coefficients from the Fine and Gray (1999) subdistribution hazard regression model
using fixed-rate, 30 year mortgages from Fannie Mae. A completed foreclosure sale is the outcome of
interest and prepayment is a competing risk. Loans are considered to be at risk once they first become 90
days delinquent. Standard errors clustered by loan are reported in parentheses. Loan characteristics at
origination include borrower credit score, DTI and an indicator for refinance.
***P<0.01;*P<0.05*P<0.1

Table 2 shows results using the McDash Data. The layout of the table is the same as Table 1,
save that instead of controls for servicer, column (3) contains investor type fixed-effects (e.g.,
Fannie Mae, Freddie Mac, Private/Portfolio), as the McDash Data do not contain servicer
identifiers. These results also indicate that having the Rule effective reduces the incidence of

foreclosure, with little change as more covariates are added.
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TABLE 2: COMPETING RISKS HAZARD MODEL RESULTS FOR THE HAZARD OF FORECLOSURE:

MCDASH DATA

(1)

()

©)

After Rule Effective Date -0.159*** -0.29** -0.181***
(0.0155) (0.0155) (0.0156)
Modification in Effect -0.671*** -0.626*** -0.628***
(0.00845) (0.0085) (0.00855)
Months Delinquent 0.0448** 0.0471%** 0.0536***
(0.000112) (0.000122) (0.000124)
Current Interest Rate 0.0205*** 0.0416*** 0.0466***
(0.00129) (0.00137) (0.00148)
Current Balance 0.105*** 0.112*** 0.111***
(0.00118) (0.00124) (0.0011)
Loan Characteristics at Origination Yes Yes Yes
Indicators for Pre-Rule Policies Yes Yes Yes
Origination Year FE No Yes Yes
State FE No No Yes
Investor FE No No Yes
Year of Initial Delinquency FE Yes Yes Yes
Number of Loans 797557 796932 794086

Notes: Statistics are coefficients from the Fine and Gray (1999) subdistribution hazard regression model,

using 30 year mortgages from the Black Knight McDash data. A completed foreclosure sale is the

outcome of interest and prepayment is a competing risk. Loans are considered to be at risk once they first

become 90 days delinquent. Standard errors clustered by state are reported in parentheses. Loan

characteristics at origination include indicators for refinance and fixed rate.

***P<0.01;"P<0.05*P<0.1
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Recovery regression coefficients:

The tables below present the coefficients from models with recovery as the outcome of interest.
As noted above and in Chapter 4, for this analysis loans are followed from the first month they
are observed being 30 or more days delinquent until they become current, pre-pay, have a
completed foreclosure, or are censored by the end of the data, a transfer, or similar phenomena.
Loans must become current for at least three consecutive months to be coded as having
recovered, but the timing of a recovery is coded as the first month a loan becomes current
following a 30-day delinquency. Recovery is the outcome of interest, while prepayment and
foreclosure are competing risks. The control variables are the same as for the foreclosure
regressions described above, except that the indicator for having a loan modification is excluded,

as loans that are modified are counted as recovering, making it collinear with the outcome.

Table 3 presents the competing risks hazard regression results for the outcome of recovery using
the Fannie Mae Data. Column (1) shows results of a simple version of the model, using only the
control variables described above. Column (2) reports results including origination year fixed
effects,427 and column (3) further adds state and servicer fixed effects. Regardless of the
specification, the model indicates that the Rule increased the incidence of recovery. The
coefficients on other variables in the model largely align with expectations. The more
delinquent a loan is at the beginning of the month, the less likely it is to recover during that
month, although the effect is small. Consumers with higher interest rate loans (and presumably
higher monthly payments) are less likely to recover, as are consumers with higher balances. As
with foreclosure, the likely amount of equity the borrower has is important—increases in house
prices are associated with a higher incidence of recovery, while loans with high loan-to-value

ratios have a lower incidence of recovery.

TABLE 3: COMPETING RISKS HAZARD MODEL RESULTS FOR THE HAZARD OF RECOVERY: FANNIE
MAE DATA

(1) () ()
Rule Effective 0.146*** 0.147** 0.15**

(0.00647) (0.00648) (0.0065)

427 That is, servicer and state fixed effects. As noted above, the Fannie Mae Data only separately identifies servicers if
they service at least 1 percent of all loans by value, in practice 25 distinct large servicers.
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(1)

(2)

()

Months Delinquent 0.00812*** 0.00791*** 0.00678***
(0.000274) (0.000276) (0.000274)
Current Interest Rate -0.455*** -0.604*** -0.608***
(0.00105) (0.00131) (0.00131)
Current Balance (00000s) -0.0364*** -0.0347*** -0.0294***
(0.000816) (0.000849) (0.000936)
Monthly Percent Change in House Prices 9.98™** 9.55*** 9.59***
(0.0952) (0.0954) (0.0982)
Loan to Value at Origination -0.00498*** -0.00486*** -0.0052***
(0.0000443) (0.0000445) (0.0000468)
Loan Characteristics at Origination Yes Yes Yes
Indicators for Pre-Rule Policies Yes Yes Yes
Year of Initial Delinquency FE Yes Yes Yes
Origination Year FE No Yes Yes
State FE No No Yes
Servicer FE No No Yes
Number of Loans 2891394 2891394 2891394

Notes: Statistics are coefficients from the Fine and Gray (1999) subdistribution hazard regression model
using fixed-rate, 30 year mortgages from Fannie Mae. Recovery, defined as beginning a spell of current

payment status of at least 3 months or receiving a permanent loan modification, is the outcome of interest

and prepayment or foreclosure are competing risks. Loans are considered to be at risk once they first
become 30 days delinquent. Standard errors clustered by loan are reported in parentheses. Loan
characteristics at origination include borrower credit score, DTI and an indicator for refinance.

*** P <0.01;* P<0.05 *P<0.1
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Table 4 shows matching results using the McDash Data. The layout of the table is the same as
Table 3, save that instead of controls for servicer, columns (2) and (3) contain controls for
investor type (e.g., Fannie Mae, Freddie Mac, Private), as the McDash Data do not contain
servicer identifiers. The coefficient on the Rule shows the same pattern as in the Fannie Mae
Data, with little change regardless of the specification. The coefficients in the McDash Data are
larger in absolute value, although it is important to remember that these are not comparable
across datasets. Unexpectedly, in the McDash Data loans with higher LTV had a higher
incidence of recovery.

285 BUREAU OF CONSUMER FINANCIAL PROTECTION



TABLE 4: COMPETING RISKS HAZARD MODEL RESULTS FOR THE HAZARD OF RECOVERY: MCDASH

DATA

(1)

()

©)

Rule Effective 0.468*** 0.468*** 0.478***
(0.00879) (0.0088) (0.00879)
Forwarded to Foreclosure Attorneys -0.415*** -0.41%* -0.409***
(0.0056) (0.0056) (0.00562)
Months Delinquent -0.037*** -0.037*** -0.0368***
(0.000281) (0.000282) (0.000281)
Current Interest Rate -0.288*** -0.297*** -0.298***
(0.000769) (0.000796) (0.000808)
Current Balance (00000s) 0.0749** 0.074*** 0.0736***
(0.000307) (0.00031) (0.000324)
Monthly Percent Change in House Prices 14.1%** 13.8*** 13.3***
(0.134) (0.134) (0.137)
Loan to Value at Origination 0.00000138* 0.00000138* 0.00000141*

(0.000000745) (0.000000744) (0.000000736)

Loan Characteristics at Origination Yes Yes Yes
Indicators for Pre-Rule Policies Yes Yes Yes
Year of Initial Delinquency FE Yes Yes Yes
Origination Year FE No Yes Yes
State FE No No Yes
Investor FE No No Yes
Number of Loans 1561881 1561881 1557683

Notes: Statistics are coefficients from the Fine and Gray (1999) subdistribution hazard régression model,
using 30 year mortgages from the McDash data. Recovery, defined as beginning a spell of current
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payment status of at least 3 months or receiving a permanent loan modification, is the outcome of
interest and prepayment or foreclosure are competing risks. Loans are considered to be at risk once they
first become 30 days delinquent. Standard errors clustered by loan are reported in parentheses. Loan
characteristics at origination include indicators for refinance and fixed rate.

*** P <0.01; " P<0.05 *P<0.1

Event study analysis

The regression results presented above suggest that the Rule may have reduced the incidence of
foreclosure and increased the incidence of recovery. In general, more evidence is needed to
show whether this apparent effect is truly causal or the result of other trends in the mortgage
market. However, note that the results of the model are not simply a before and after
comparison, which could easily be biased by other trends—the structure of the model is such
that the comparison is between borrowers at the same stage of delinquency, before or after the
Rule, and holds a number of other factors constant. Still it is possible for a bias from unrelated
trends to persist. Chapter 4 plots the results of a distributed-lags type event study.428 In this
context, an event study is a more flexible version of the models presented above—instead of a
single indicator for whether the current month is before or after the effective date of the Rule,
the model includes a set leads and lags around the Rule in three- month bins (e.g., 9 to 12
months before the Rule, 3 to 6 months after etc.). If there were no unrelated trends after
holding constant the other factors in the model, the coefficients on the pre-Rule indicators
would make a horizontal line. The difference between the coefficients of the pre-Rule indicators
and those of the post-Rule indicators would indicate the effect of the Rule. Note that the effect
of the Rule need not be constant over time, but could grow or shrink, and the post-Rule

coefficients will capture any such changes.

In practice, the pre-Rule indicators shown in Chapter 4 do not form a horizontal line, indicating
the presence of some trend in the incidence of foreclosures and recoveries even after controlling
for other factors. However, these trends appear roughly linear, and so it is possible to recover
the effect of the Rule net of the pre-trends using a parametric event study.429 This is
implemented by replacing the pre-Rule indicators in the event study model with a linear trend

428 Note that the term “event study” has more than one usage in the economics and finance literatures. The usage
here, referring to a regression with a set of indicators for leads and lags around an event, is commonly used in labor
economics and public finance. This is somewhat different from the empirical method by the same name frequently
used in corporate finance, which involves estimating abnormal returns to an asset around a particular event. See
Sandler, supra note 133 (for discussion and background).

429 See Dobkin, supra note 134.
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in calendar time. Since the post-Rule indicators non-parametrically account for any changes
post-Rule, this time trend will capture only the pre-Rule trend, and the post-Rule coefficients
can then be interpreted as changes compared to the pre-Rule trend. These coefficients could be
plotted directly, but the figures in Chapter 4 instead plot the estimated linear pre-trend on top of
the non-parametric event study coefficients, to allow the reader to visually compare the effects
of the Rule to the pre-trend. The slope of the dashed pre-trend lines in the figures are equal to

the coefficient on the linear calendar time trend.43°

Predicting the effect of the Rule:

Tables 1 and 2 in Chapter 4 present estimates of the change in foreclosures and recoveries
caused by the Rule. While the magnitude of the coefficients for the effect of the Rule are difficult
to interpret by themselves, it is valid to use the model to predict the cumulative incidence of
foreclosure. In other words, one can calculate, based on the results of the model, what fraction
of loans that became 90 days delinquent in 2014 would have experienced foreclosure if the Rule
had not gone into effect in January 2014, or what fraction of loans that became 30 days
delinquent would have recovered absent the Rule. The procedure used for the first row of the
tables is straightforward: first, use the model to predict the cumulative incidence of foreclosure
for loans that become 90 days delinquent in 2014, using the actual characteristics of those loans
over the next 36 months—including the status of the Rule, which was in effect for all such loans
over that period. Then calculate the same prediction but set the indicator for the Rule to zero—
assuming the Rule had not actually gone into effect in January 2014. The tables report the
difference in the predicted cumulative incidence functions at t = 36. The text in Chapter 4
explains the computation of the remaining rows of the tables, used to scale up the predicted

change in cumulative incidence to the full U.S. mortgage market.

APPENDIX E: SURVEY OF HOUSING COUNSELORS
AND LEGAL AID ORGANIZATIONS

The Bureau surveyed housing counselors and legal aid attorneys who counsel clients regarding
mortgage delinquency and default resolution to learn about their experiences and perspectives.

430 The non-parametric event studies have a reference category of 0 to 3 months post-Rule and exclude that indicator,
while this is not necessary in the parametric versions. To make the scale match with the parametric pre-trend, one
minus the coefficient for 0 to 3 months post-Rule is used as the intercept for the pre-trend line plotted in the figures.
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In total, the Bureau collected 239 partial or complete responses, 140 from housing counselors
and 99 from legal aid attorneys.

TABLE 1: FREQUENCY OF DISCUSSING THE 2014 RESPA SERVICING REQUIREMENTS WITH CLIENTS

Rarel Oft
Question or :lfv);r Sometimes alv‘::yzr n

How. oftgn do you discuss the servicer’s practices for 18% 21% 61% 173
making live contact?
H ft i icer’ ly int ti

gw often .do you discuss servicer’s early intervention 1% 249% 65% 169
written notices?
How often do you dlscluss the servicer’s written 4% 23% 799, 166
acknowledgement notices?
How often do you discuss the servicer’s continuity of 12% 30% 579 161
contact policies?
I—Pw often dg you discuss the servicer’s reasonable 129% 26% 63% 160
diligence policies?
How oft.en do you.dls?uss the sgrwcer s timeline for 3% 20% 779 160
evaluating your client's application?
How. oft'en do you discuss the requirement to evaluate only 6% 16% 78% 154
applications that are complete?
How often do you discuss the servicer’'s appeal policies? 6% 16% 78% 154
H ft i th tricti inni

ow often do ylou discuss the restrictions on beginning a 7% 24% 69% 193
foreclosure action?
How often do you discuss the restrictions on foreclosure
sa:? you diset e Y 6% 16% 78% 180
How often do you discuss servicer's error resolution

{ y 33% 37% 30% 201

practices?
H ft i th icer’s f -pl

ow often do you discuss the servicer’s force-placed 19% 43% 38% 154

insurance practices?

TABLE 2: GENERAL EFFECTIVENESS OF THE 2014 RESPA SERVICING REQUIREMENTS

Question No Somewhat Yes n
In ggneral, are'the live contact requirements effective in 19% 439% 39% 140
helping your clients?
In ggneral, are the garly |nter\{ent|on wr|tlten notice 8% 50% 42% 149
requirements effective in helping your clients?
In gel?era.l, are the cont|nu.|ty of contact requirements 18% 49% 33% 141
effective in helping your clients?
In general, are the reasonable diligence requirements 8% 449% 48% 141

effective in helping your clients?
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Question No Somewhat Yes n
In ge.neral, is the 30-day evaluation timeline effective in 79 349, 59% 152
helping your clients?
In general, is the reqwrgmeﬁ to eyaluate on.Iy applications 14% 399% 47% 144
that are complete effective in helping your clients?
Lrllieg:trsliral, are the appeals rules effective in helping your 14% 399% 47% 144
In general, are these restr!ctpns on pegmmng .the 6% 30% 64% 171
foreclosure process effective in helping your clients?
In ger.1eranl, are these restrllctlons on foreclosure sale 49 30% 65% 164
effective in helping your clients?
;r;gleei:;ilt,sire the error resolution rules effective in helping 13% 49% 38% 127
In general, are the force-placed insurance requirements 229, 35% 42% 125

effective in helping your clients?

Part A: Early Intervention

TABLE 3: REASONS WHY THE LIVE CONTACT REQUIREMENTS ARE EFFECTIVE OR NOT EFFECTIVE

Rarel
Question arely

or Never

Sometimes

Often or
always

Don’t Know
or N/A

When the live contact requirements are
effective in helping your clients, how often is it
due to the following?

They help your clients understand their
options.

Your clients receive information about the
delinquency or their options in a timely 16%
manner.

They motivate your clients to begin a loss
mitigation application.

They help your clients complete a loss
mitigation application.

17%

12%

27%

41%

36%

34%

35%

41%

49%

54%

36%

1%

0%

1%

1%

140

140

140

140

They help your clients resolve the

. . 19%
delinquency without a foreclosure sale.

46%

31%

4%

140

When the live contact requirements are NOT
effective in helping your clients, how often is it
due to the following?

The servicer does not establish contact with
your client in a timely manner.

30%
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English well.

. Rarely . Often or Don’t Know
Question or Never Sometimes e or N/A n
The servicer's communications are not
understandable to clients who have limited 17% 27% 39% 16% 140
English proficiency.
The servicer's communications are not
understandable to clients who understand 16% 37% 41% 6% 140
English well.
The servicer does not provide useful
, i provide usetu 19% 38% 40% 3% 140
information.
The client does not respond even though
the servicer's communications provide 22% 52% 22% 4% 140
useful information.
Other problems with early intervention or
loss mitigation mean the live contact
mitigatt Ve | 33% 39% 13% 15% 140
requirements are not beneficial to your
clients.
TABLE 4: REASONS WHY THE WRITTEN NOTICE REQUIREMENTS ARE EFFECTIVE OR NOT EFFECTIVE
Question o?ilr:\xr Sometimes :::::yzr Do:)\rt":(l:ow n
When the early intervention written notice
requirements are effective in helping your
clients, how often is it due to the following?
They help your clients understand their
>y Nelp your clients u ' 7% 48% 44% 1% 149
options.
Your clients receive information about the
delinquency or their options in a timely 3% 41% 54% 1% 149
manner.
Th t lients to initiate a |
.(.ay p.romp yf)ur.c ients to initiate a loss 6% 40% 53% 1% 149
mitigation application.
They hel lient Ive th
§y elp you.r clients resolve the 12% 45% 40% 39 149
delinquency without a foreclosure sale.
When the written notice requirements are NOT
effective in helping your clients how often is it
due to the following?
Th i t ly with th
le serwcgr does 'no comply wi e 429 28% 25% 59, 140
written notice requirements.
The servicer's communications are not
understandable to clients who have limited 15% 25% 44% 15% 140
English proficiency.
The servicer's communications are not
understandable to clients who understand 14% 38% 43% 5% 140
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useful information.

. Rarely . Often or Don’t Know
Question Sometimes
or Never always or N/A
The ser\{lcer does not provide useful 249% 449 28% 3% 140
information.
The client does not respond even though
the servicer's communications provide 25% 46% 28% 1% 140
useful information.
The client attempts to contact the servicer
about the notice, but the servicer is 15% 36% 48% 1% 140
unresponsive.
Part B: Loss Mitigation
TABLE 5: REASONS WHY THE WRITTEN ACKNOWLEDGEMENT REQUIREMENTS ARE EFFECTIVE OR
NOT EFFECTIVE
Rarel Oft Don’t K
Question arely Sometimes en or ont know
or Never always or N/A
When the written acknowledgement
requirements are effective in helping your
clients, how often is it due to the following?
They help your clients understand what
additional documents and information the
. . . 4% 33% 62% 1% 156
servicer requires from your clients for a
complete application.
They prompt your clients to take action to
Y promp: your cen's « ctior 4% 31% 63% 1% 156
complete their loss mitigation application.
When the written acknowledgement
requirements are NOT effective in helping your
clients, how often is it due to the following?
Thle servicer does not promptly provide the 18% 37% 449% 19% 156
written acknowledgment notice.
The content of the written acknowledgment
notice is not understandable to clients who 12% 20% 47% 21% 156
have limited English proficiency.
The content of the written acknowledgment
notice is not understandable to clients who 12% 40% 44% 5% 156
understand English well.
The written acknowledgement notice is not
W wiedg eet 15% 29% 54% 2% 156
specific enough.
The client does not respond even though
the servicer's communications provide 37% 47% 12% 4% 156
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Rarely . Often or Don’t Know
Sometimes
or Never always or N/A

Question
Other problems with loss mitigation mean
the written acknowledgment requirements 26% 38% 15% 20%

do not make a difference.

156

TABLE 6: REASONS WHY THE CONTINUITY OF CONTACT REQUIREMENTS ARE EFFECTIVE OR NOT
EFFECTIVE

Rarely ; Often or Don’t Know
Sometimes
or Never always or N/A

Question
When the continuity of contact requirements
are effective in helping your clients, how often
is it due to the following?
They help your clients obtain accurate
information about loss mitigation 11% 44% 44% 1%
applications.
They help your clients complete a loss
mitigation application.
They reduce the amount of time it takes for
your clients to complete a loss mitigation 29% 40% 29% 1%
application.
They help your clients resolve the
delinquency without a foreclosure sale.

21% 42% 37% 1%

20% 46% 31% 3%

141

141

141

141

When the continuity of contact requirements
are NOT effective in helping your clients, how
often is it due to the following?

You or your client have difficulty reaching
servicer personnel or obtaining a timely 6% 20% 73% 1%
response to questions.

141

Servicer personnel are not able to provide
accurate information about the client’s loss 7% 34% 59% 1%
mitigation application.

140

The servicer does not adequately
communicate with consumers who have 18% 24% 35% 23%
limited English proficiency.
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TABLE 7: REASONS WHY THE REASONABLE DILIGENCE REQUIREMENTS ARE EFFECTIVE OR NOT
EFFECTIVE

Rarely ; Often or Don’t Know
Sometimes n
or Never always or N/A

Question
When the reasonable diligence requirements
are effective in helping your clients, how often
is it due to the following?
They help your clients understand what
documents and information the servicer 8% 38% 53% 1% 141
requires for a complete application.
They prompt your clients to submit
additional documents and information for 6% 33% 60% 1% 141
the loss mitigation application.
They help your clients complete a loss
mitigation application.
They help your clients resolve the
delinquency without a foreclosure sale.

13% 40% 46% 1% 141

13% 43% 39% 5% 141

When the reasonable diligence requirements
are NOT effective in helping your clients, how
often is it due to the following?

The servicer is not reasonably diligent in

15% 36% 47% 2% 141
attempting to reach the client. ° ° ° °

The servicer does not communicate what
documents and information the client must 15% 35% 48% 1% 141
provide to complete the application.

The servicer does not adequately
communicate with consumers who have 18% 20% 37% 26% 141
limited English proficiency.

The client is unresponsive to the servicer’s

37% 9 9 9
reasonable diligence efforts. ° 487% 13% 1% 141
Other problems with loss mitigation mean
reasonable diligence rules do not make a 23% 37% 13% 27% 141

difference.

TABLE 8: REASONS WHY THE 30-DAY EVALUATION TIMELINE IS EFFECTIVE OR NOT EFFECTIVE

. Rarely ; Often or Don’t Know
Question Sometimes n
or Never always or N/A

When the 30-day evaluation timeline is
effective in helping your clients, how often is it
due to the following?

It helps your clients timely obtain a decision

on their complete loss mitigation 4% 36% 59% 2% 152

application.
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Rarely Often or Don’t Know

Question Sometimes

or Never always or N/A

It helps your clients obtain loss mitigation 59, 43% 49% 3% 152
offers.
It helps your clients resolve the delinquency
before the servicer starts the foreclosure 13% 37% 45% 5% 152
process.

When the 30-day evaluation timeline is NOT

effective in helping your clients, how often is it

due to the following?
It takes significantly more than 30 days for
thelserwcerl to evaluate the ap9l|cat|on arlwd 259% 349 37% 4% 152
notify the client because there is a delay in
receiving information from a third party.
It takes significantly more than 30 days for
the servicer to evaluate the application and
notify the client for a reason other than a 14% 34% 51% 1% 152
delay in receiving information from a third
party.
The servicer timely notifies the client of its
decision, but the client does not understand 28% 46% 24% 2% 152
the determination letter.
The servicer timely notifies the client of its
decision, but does not offer any options that 14% 51% 35% 1% 152
are helpful to the client.
Other problems with loss mitigation mean
the 30-day evaluation timeline does not 25% 36% 16% 24% 152
make a difference.

TABLE 9: REASONS WHY THE REQUIREMENT TO EVALUATE ONLY APPLICATIONS THAT ARE
COMPLETE IS EFFECTIVE OR NOT EFFECTIVE
Question Rarely Sometimes Often or Don’t Know
or Never always or N/A

When this requirement to evaluate only

applications that are complete is effective in

helping your clients, how often is it due to the

following?
It hfalps your clients understand their 209, 359 40% 2% 144
options.
It helps your clients obtain loss mitigation. 15% 47% 37% 1% 144
It helps shorten the loss mitigation 28% 33% 37% 1% 144

application timeline.
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Rarely . Often or Don’t Know
Sometimes
or Never always or N/A

Question
It helps your clients resolve the delinquency
without a foreclosure sale.
When this requirement to evaluate only
applications that are complete is NOT
effective in helping your clients, how often is it

due to the following?

19% 42% 35% 4% 144

The servicer does not follow the rule — it
evaluates the application before it is 56% 23% 17% 4% 144
complete.

The application is unnecessarily delayed

because it takes a long time for the servicer

to collect documents and information 7% 39% 52% 2% 144
relating to all available loss mitigation

options.

The servicer loses documents or makes

duplicative requests for documents, which 3% 22% 73% 1% 144
makes the process take a long time

Other problems with loss mitigation mean

this requirement does not make a 24% 35% 17% 24% 144
difference.

TABLE 10: REASONS WHY THE APPEALS RULES ARE EFFECTIVE OR NOT EFFECTIVE

Rarely . Often or Don’t Know
Sometimes n

estion
Questi or Never always or N/A

When appeals rules effective in helping your
clients, how often is it due to the following?

They help the servicer correct an error in
evaluating the complete loss mitigation 20% 42% 34% 4% 137
application.

They help your clients obtain a loss
mitigation option the servicer would have 23% 45% 28% 4% 137
otherwise denied.

When appeals rules are NOT effective in
helping your clients, how often is it due to the
following?

The servicer does not permit or timely
permit an appeal when required under the 39% 35% 22% 4% 137
Mortgage Servicing Rule.

The servicer permits an appeal, but the

. 31% 58% 9% 2% 137
client does not make an appeal.

The client makes an appeal, but the

: . 16% 42% 38% 4% 137
servicer wrongly denies the appeal.
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. Rarely . Often or Don’t Know
Question Sometimes n
or Never always or N/A
The lchent make§ an appetal, but the 26% 53% 15% 59 137
servicer appropriately denies the appeal.
;’I;sesa?rwcer takes too long to review the 33% 39% 23% 59 137
th I ith | itigati
Other problems with loss mitiga |0T1 mean 30% 33% 8% 29% 137
the appeals rules do not make a difference.
Part C: Foreclosure
TABLE 11: REASONS WHY THE RESTRICTIONS ON BEGINNING A FORECLOSURE ACTION ARE
EFFECTIVE OR NOT EFFECTIVE
Rarel Often or Don’t Kno
Question y Sometimes W n
or Never always or N/A
When these restrictions on beginning the
foreclosure process are effective in helping
your clients, how often is it due to the
following?
They hel lients initiate a |
I<'ay Iepyourlculansml iate a loss 79 26% 66% 2% 171
mitigation application.
Tl?('ay hlelp yourl cllclants complete a loss 1% 30% 58% 2% 171
mitigation application.
They hel lients obtain |
.<.ay .epyourmenso ain loss 10% 42% 47% 2% 171
mitigation.
They hel lient Ive th
gy epyou.rmensresove e 9% 37% 51% 2% 171
delinquency without a foreclosure sale.
When these restrictions on beginning the
foreclosure process are NOT effective in
helping your clients, how often is it due to the
following?
The servicer does not follow these rules. 30% 30% 37% 39, 171
The client does not act promptly enough to
complete a loss mitigation application
before the 120-day period expires and the
servicer begins foreclosure proceedings. 16% 43% 39% 2% 171
The servicer makes it difficult for the client
to complete an application. 14% 30% 54% 2% 171
Other problems with loss mitigation mean
these restrictions do not make a difference. ~ 29% 33% 18% 20% 171
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TABLE 12: REASONS WHY THE RESTRICTIONS ON FORECLOSURE SALE ARE EFFECTIVE OR NOT

EFFECTIVE
Rarel Often or Don’t Know
Question y Sometimes
or Never always or N/A
When these restrictions on foreclosure
sale are effective in helping your clients, how
often is it due to the following?
It hel lients initiate a | itigati
e.ps }/our clients initiate a loss mitigation 4% 29% 67% 0% 165
application.
It helps your clients complete a loss
Neips your cien's comp 4% 29% 66% 1% 165
mitigation application.
It helps your clients obtain loss mitigation. 6% 40% 54% 0% 164
It helps your clients resolve the delinquenc
nelps yourcl v inquency 9% 38% 53% 1% 165
without a foreclosure sale.
When these restrictions foreclosure sale are
NOT effective in helping your clients, how
often is it due to the following?
The servicer does not follow these rules. 25% 35% 37% 3% 161

The client does not act promptly enough to

complete a loss mitigation application more 16% 48% 33% 3% 165
than 37 days before a foreclosure sale.

The servicer makes it difficult for the client

o 15% 33% 49% 4% 165
to complete an application.

Other problems with loss mitigation mean

30% 359 169 199 165
this restriction does not make a difference. ° % % %

Part D: Error Resolution

TABLE 13: REASONS WHY THE ERROR RESOLUTION PROVISIONS ARE EFFECTIVE OR NOT EFFECTIVE

. Rarely . Often or Don’t Know
Question Sometimes
or Never always or N/A
When the error resolution rules are effective in
helping your clients, how often is it due to the
following?
They help y(?ur (.:Iient r.esolve . 15% 45% 38% 29, 127
miscommunications with the servicer.
They help your client obtain information 7% 31% 61% 2% 127
about the mortgage loan.

They help your client save time or money. 28% 43% 26% 2% 127
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Rarely . Often or Don’t Know
Sometimes
or Never always or N/A

Question
They help your client fix a problem with the
mortgage loan.
When the error resolution rules are NOT
effective in helping your clients, how often is it

due to the following?

20% 44% 35% 2% 127

The servicer does not follow this rule. 15% 24% 56% 5% 127

The client submits the written notice to an
incorrect address.

The client incorrectly states an error
occurred.

66% 19% 9% 6% 127

61% 29% 5% 5% 127

The servicer conducts an investigation but

i 20% 28% 45% 6% 127
does not fix any error.

The servicer agrees on the facts stated by
the client, but does not agree that an error 24% 41% 29% 6% 127
occurred.

Other problems with the error resolution
requirements mean the rules do not make a 38% 24% 20% 18% 127
difference.

Part E: Force-placed Insurance

TABLE 14: REASONS WHY THE FORCE-PLACED INSURANCE REQUIREMENTS ARE EFFECTIVE OR NOT
EFFECTIVE

Rarely . Often or Don’t Know
Sometimes
or Never always or N/A

Question
When the force-placed insurance
requirements are effective in helping your

clients, how often is it due to the following?

They cause the borrower to provide the
servicer with proof of hazard insurance.
They cause the servicer to maintain the
borrower’s existing hazard insurance
coverage rather than obtaining force-placed
insurance.

14% 37% 42% 6% 125

20% 31% 42% 7% 125

They prevent the servicer from renewing an

existing force-placed insurance policy

because the borrower provides proof of 18% 41% 34% 7% 125
hazard insurance before an annual force-

placed insurance policy is renewed.
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Question

When force-placed insurance requirements

are NOT effective in helping your clients, how
often is it due to the following?

The servicer does not send the force-placed
insurance notice.

The servicer obtains force-placed insurance
even though it could have maintained
existing hazard insurance coverage.

The force-placed insurance notice is not
understandable to clients who have limited
English proficiency.

The force-placed insurance notice is not
understandable to clients who understand
English well.

The borrower is unable to obtain a hazard
insurance policy or finds that the force-
placed insurance policy is the most cost-
effective option.

Rarely
or Never

31%

18%

8%

16%

47%

Sometimes

34%

36%

26%

34%

33%

Often or
always

20%

32%

40%

38%

12%

Don’t Know
or N/A

15%

14%

26%

12%

8%

125

125

125

125

125

Other problems with force-placed insurance
mean the rules do not make a difference.

26%
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